39.30 8/12/71
Memorandum 71-58

Subject: Study 39.30 - Attachment, Garnishment, Execution (Employees' Earnings
Protection Law)

We previously sent you a copy of the tentative reccommendation on the
Earnings Protection Law. We received no suggested revisions from Commissioners
and have distributed the tentative reccmmendation for comment. It is apperent,
however, that we will need to review comments at our October meeting, and we
probably will not receive a great number of comments before the September meeting.

If we are to have this recammendation in printed form early in the 1972
session, we must send it to the printer after the September meeting and make
only essential revisions at the October meeting. Accordingly, it is essential
that each Commissioner review the tentative recommendation (an additional copy
is attached) so that all suggested revisions in wording, editorial changes,
and the like can be received at the September meeting and we can send the ma-
teriel to the printer immediately thereafter. In other words, we can meet our
printing schedule only if we send this material to the printer about September
20 and make any essential changes thereafter in the material after it has been
typed into the printing camputer.

We plan to go through the tentative recommendation page by page at the
meeting with the view of approving it for sending t0 the printer with the
understanding that only essential changes will be made at the Qctober meeting.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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The California Law Revision Commission plans to submit a
comprehensive recammendation to the 1972 Legislature dealing -
with wage garnishment and related matters.

The Commission has prepared the attached tentative recom-
mendatidén on this subjeet. This tentative recommendation is
being sent ocut now so that interested persons and organizations
can review it and submit statements of their views to the Com-
mission. Your camments and suggestions will be reviewed by the
Commission before the Commission determines the content of the
recommzndation it will submit to the 1972 legislative session.

We request that your comments be in our hands not later than
August 30, 1971, so that they can be considered at the Commission's
September 9-11 meeting. We recognize, however, that it may not be
possible to meet this deadline. In this event, we must have your
comments by September 27 so that they can be considered at the Com-
mission's October meeting. In order that the printed recommendation
will be available early in January, it is necessary that it be ap-
proved for printing at the Commission's October meeting., It is just
a8 important to indicate that you approve the tentative recommenda-
tion as if is to indicate you disapprove of it or to suggest revisions.

The Commission needs and will appreciate your assistance in this
project.

Sincerely,

John H. DeMoully
Executive Secretary
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NOTE: This i1s a tentative recommendation and is being distributed so that
interested persons will be advised of the Commission's tentative conclusions
and can make their views known tc the Commission. Any commpents sent to the
Commission will be considered when the Commission determines what recommenda-
tion it will make to the Legislature.

The Commission often substantially revises tentative recommendations as
a result of the comments it receives. Hence, this tentative recommendation is
not necessarily the recommendation the Commission will submit to the Legislature.

This tentative recommendation includes an explanatory Comment to each
section of the recommended legislation. Tor the most part, the Comments are
written ag if the legislation were enacted. They are cast in this form be-
cause their primary purpose is to undertake to explain the law as it would
exist (if enacted) tc those who will have occasion to use it after it is in
effect.
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TENTATIVE RECOMMENDATION OF THE CALIFCORNIA

LAW REVISION COMMISSION

relatig to
ATTACHMENT, GARNISHMENT, AND EXEMPTIONS FROM EXECUPION

Employees' Earnings Protection Law

The past several years have witnessed increasingly critical review of

1 jeading to significant judicial? ana

the process of wage garnishment
1egislative3 activity-=-both federal and state--in this area, However, both
the rapid pace of recent events and the imvolvement of different branches

and levels of government have produced conflict and wncertainty, and the need
for further reform remains in & nurber of areas. This recommendation reviews
the area of wage garnishment and related matters, and proposes solutions to the

problems revesled. 4

1. In Californls alone, see, e.g., Brunn, Wage Carnishment in Califcornia--
A Study snd Recommendations, 53 Cal. L. Rev. 1214 (1965); Western Center
on Law and Poverty, Impact and Extent of Wage Garnishment in Los Angeles

County (1968}.

2. See, e.g., Sniadach v. Family Finance Corp., 395 U.S. 337 (1969); McCallop
v. Carberry, 1 Cal.3d 903, 464 P,24 122, B3 Cal. Rptr. 666 {1970).

3. See, e.g., Consumer Credit Protection Act of 1968 (§§ 301-307), 15 U.S.C
§§ 16T1-167T7; Cal. Stats. 1970, Ch. 1523.

4, The California law Revision Commission is actively engaged in e general
review of the California statutes relating to the entire field of
attachment, garnishment, and exemptions from execution with a view to
recomnending the enactment of a comprehensive revision of this body of
law at a future session of the Legislature. This reccmmendation deals
with one aspect of that general subject.

al-



MODERNIZATION OF CALIFCRNIA WAGE GARNISHMENT PROCEDURE

Introduction

The primary objective of the measures recently enacted at the state
and federal levels has been to secure-=-through restrictions on the amounts
which can be withheld--adequate protection for the wage earmer's dey-to-day
income. However, Califcrnia's archalc multiple-levy wage garnishment
procedure was left basically unchanged, and serious procedural defects have
become more apparent when the recently enacted statutes limiting the amounts

that can be withbeld from weges went into effect.

Present law., California law requires that writs of execution be levied

by & sheriff, constable, or marshal? and permits only amounts owing to the
debtor at the time of service of the writ to be reached by his creditor
through weage garnishment.6 A fee is charged for each writ of execution
1ssued7 and a writ is good for a maximum of 60 days.s Thus, for example,

if a creditor is owed $250 but is entitled to levy only on $25 of the debtor's
earnings at each weekly pay perilocd, ten separate levies by the sheriff or
marshal are required. This entails ten separate trips to the debtor's place

of employment by this officer and at least ten bookkeeping computations by

5. Code Civ. Proc. §§ 682, 687.
6. BSee Code Civ. Proc. § 682.1.
7. See Code Civ. Proc. § 682.1.
8

. Code Civ. Proc. § 683.
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the employer.9 In addition, it requires at least two applications to the
court clerk because the period of garnishment will extend for more than

60 days. Moreover, the example assumes thet the entire $25 goes towards
satisfying the obligation. In fact, because the Tees charged by the sheriff
or marshal for service, 10 the fee for issuance of the writ, and interest

on the obligation are deducted first from the amount collected, ! less than

9, It has been estimated that, in 1968, employers in Los Angeles County
alone expended nearly two million dollars to process wage garnishments--
or almost $20 per paycheck garnished. See Western Center on Law
and Poverty, supra note 1, at 7. Present law provides virtually no
relief to the employer from this burden. See Civil Code % 4701
{employer authorized to deduct the one-dollar service charge for each
peyment mede pursuant to child support order); Code Civ. Proc. § 710
(authorizes public employer to deduct $2.50 service charge where
required to comply with levy made pursusnt to that section).

10. See, e.g., Govt. Code §§ 26722 (fee for service of writ of execution is
$5), 26739 (collection fee of not less than $1), 267h6 (mileage--one
way et 70 cents a mile).

11. See Code Civ. Proc. §§ 1032.6, 1033.7. See also Code Civ. Proc.
§ 6B2.1.

A



half of this amount cen be expected tc be applied to reduce the amount
owing, and the number of levies will accordingly be tilloublt-zd.l2 Cbviously,
this system of multiple levies 1s both timewesting and expensive for ell

concerned--public officials, creditors, debtors, employers, and the public

generally. 13

Recommendations

Continuing levy procedure. In New York and other states, a couwrt order

to an employer to pay over the debtor's earnings constltutes a continuing

levy and is effective until the debt is paid or the debtor ie no longer

12, The following examples were cited to the Commission by Mr. Gordon E.
Bishop, representing the California Departwent of Consumer Affairs:

A typical wage-earner makes $4.00 per hour, $160.00 per week.
His "disposeble income” is $120.00, of which 25%, or $30.00 is sub-
ject to garnishment. From that $30.00 is deducted $1.50 for the
writ, $10.00 sheriff's charges for service, and $.70 interest,
leaving $17.80 for reduction of the Judgment principal. If the
debtor were to discharge & $500 Judgment through a series of such
executions, he will have paid out in excess of $800.

So much for the $4.00 per hour man. Perhaps he can afford the
premium. But comsider the case of the "poor” to whom the law
is designed to give major relief.

A wage-earner makes $2.00 per hour, $80.00 per week. If his "dis-
posable income" is $64.00, the $16.00 required for the levy would

leave just $3.80 to reduce the judgment principal, assuming the
costs in the above example. If the executions were to run for the

pext 2-1/2 yesrs, the $500 judgment would be paid off at & cost
to the debtor in excess of $2000.

See Minutes, California Law Revision Commission, Meeting of January 15-16,
1971, on file at the Commission's offices, School of lLaw, Stanford,

California.

13. Despite the fact that the sheriffs and marshals charge a fee for each levy
made, it hes been estimated that the county--its taxpayers--pays 30 te 50
percent of the expenses of collection. Brumn, supra note 1, at 1222.
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employed by the employer.lh

Such a system is clearly more convenient and
less expensive than the present California muitiple levy system. The major
drawback of the continuing levy is that it gives & preferred positicn to the
creditor who first resorts to legal process to enforce his claims. If the
initial order is given effect indefinitely, the debt is large, and the
debtor's earnings modest, subsequent creditors may be postponed for substantial
periods of time. Some compromise between the two extremes is necessary. The
Commission accordingly recommends that an order generally15 be in effect for
no longer than 120 da:rs,l6 at the end of which time the creditor who secured
such order would be precluded for a short period (10 days) from serving on
the same employer ancther order based on the same debt. This moratorium
pericd would permit another creditor to intervene with an order based on his
debt, which would then continue in effect for a 120-day pericd.

Service by mall., The use of the sheriff or marshal as a high-priced

messenger when a creditor ls atitempting to reach an asset like earnings is an
extravagant waste of time and money. The United States Post Office can
perform the same task for a few cents. It is in the interests of debtors,
creditors, and the public generally that the function of service be performed
in a businesslike manner. The Commission accordingly recommends that

service by mail of the various applicstions, notices, and orders required for

this process be authorized,

ik. See, e.g., N.Y. Pers. Prop. Law, art. 3-4, § 48(a)(McKinney 1950). For
a discussion of the experilence in Washington that resulted in a continuing
levy, see Note, 46 Wash. L.R. 123, 438 (1971).

15. This rule should not apply to orders for suppert or for the collection
of taxes., Such orders should, untill satisfied, bhave a continuing
priority over all other obligations. See discussion infra at pp. 15-18.

16. The pericd of 120 days was selected because the Commission was advised it
would be adequate to permit complete satisfaction of the majority of
consumer debts.
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Empioyer's service charge. The continuing levy procedure should sub-

stantially reduce the collection burdens imposed on employers. To alleviate
these burdens further, the Commission recommends that an employer hbe
authorized to deduct a cne-dollar service charge from the debtor's earnings
each time that the employer is required to withhold on behalf of the creditor
pursuant to a withholding order.l’

Ex parte applicetion; Judicisl review; asdministrative enforcewment. The

Commission recommends that the levy procedure continue to be initisted by

the creditor upon ex parte application. Frovisicns for notice end a pre-
liminary judicisl hearing in all cases would make the procedure unnecessarily
complicated and expensive for all parties. Provislon should be made, however,
for expeditious Judicisl review of the issuence and modification of orders
requiring the withholding of earnings and for effective notice to the debttor
of hie right to seek such review. The procedure for invoking Judicial review
should be zmade as simple as possidble. Tc eid in the enforcement of the
procedures and requirements provided, the power of the court to compel
cbedience to 1ts orders should be mede clear and administrative enforcement--
through warnings, cease and desist orders, or injunctive relief--should be

provided.

17. Existing law contains no general authorization for such a charge. OSee
footnote 9 supre and accompanying text.
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PREJUDGMENT RESTRICTIONS ON WAGE GARNISEMENT

Io June 1969, the United States Supreme Court in Sniadach v. Family

Finance Co;p.le held that the prejudgment gernishment of wages under a Wis-

consin statute constituted a taking of property in violation of the due
process requirements of the Fourteenth Amendment to the United States Cone-
stitution. B5ix months later, the Californie Supreme Court, relying on

Sniadach, held in McCallop v. Carberry19 that California's then existing

prejudgment wage garnishment procedure also constituted a taking of rroperty

in violation of procedural due process. In an attempt to conform to the
relatively narrow holdings in these cases, Section 690.6 of the California

Code of Civil Procedure was amended in 1970 to exempt from levy of atiach-

ment “all earnings of the debtor due or owing for his personal services . . . ."
The Commission recommends that this complete and autometic exemption of

wages from garnishment pursuant to prejudgment attachment procedures be

preserved.

38, 395 U.S. 337 (1969).
19. 1 Cal.3d 903, 46L p.24 122, 83 Cal. Rptr. 666 (1970).

20. Cal. Stats. 1970, Ch. 1523, § 19 (emphasis added).
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POSTJUDGMENT RESTRICTICHS ON WAGE GARNISEMENT

Introduction

At the same time that prejudgment garnishment of wages received the scru-
tiny of the courts, wage garnishment generally--including garnishment
under postjudgment levy of execution--was the subject of Congressional
action. Title IIIEI'was incorporated intc the federal Consumer Credit
Protection Act of 1968 restricting the "garnishment"22 of "earnings"23 of
a debtor to certain limited amountszh;-basically 25 percent of "disposable
earnings.“25 These restrictions were made applicable nationwide, effective

July 1, 1970, 28

21, 15 u.s.C. §§ 1671-1677.
22. Subdivision (c) of Section 302 of the Act (15 U.5.C. § 1672(c)) provides:

(c) The term "garnishment" means any legal or equitable procedure
through which the earnings of any individual are required to be
withheld for payment of any debt.

23, Subdivision (a) of Section 302 of the Act (15 U.S.C, § 1672(a)) provides:

(a) The term "earnings" means compensation paid or payable for
perscnal services, whether denominated as wages, salary, commission,
bormus, or otherwise, and includes pericdic payments pursuant to a
pension or retirement program.

24, See Consumer Credit Protection Act of 1968 (§ 303(a), 15 vU.s.C. § 1673(a)).
25, Subdivision (b) of Section 302 of the Act (15 U.S.C. § 1672(b)) provides:

(b) The term "disposable earnings” means that part of the earn-
ings of any individual remeining after the deduction from those
earnings of any amounts required by law to be withheld.

26. The federal act specifically provides that "nc courtof . . . any State may
meke, execute or enforce any order or process in violation of this seec-
tlon." 15 U.S.C. § 1673(c). Hence, the conformity of a state law may be
challenged in either a state or a federal court if the state enforces a
garnishment statute that fails to conform to the federal minimum require-
ments. To provide some measure of uniformity, the California Legislesture
amended subdivision (b) of Section 690.6 of the Code of Civil Procedure
to exempt from levy of exeecution such portion of a debtor's earnings “as
is allowed by statute of the United States.” (al. Stats. 1970, Ch. 1523,
$ 19. : 8



' 27
Subdivision (a) of Section 303 of the federal act provides, in part:

(a) . . . [T)he maximum part of the aggregate dilsposable earn-
ings of an individual for any workweek which his subjected to garnish-
ment may not exceed

{1) 25 per centum of his disposable earnings for that week, or

(2) The amount by which hisdisposable earnings for that week
exceed thirty times the Federal minimum hourly wage prescribed by

section 6{(a){1)} of the Fair Iabor Standards Act of 1938 in effect at
the time the earnings are payable [currently $ 1.60]

vhichever is less.

This means that, if an individual's disposable earnings for a workweek are
$48 or less, his earnings may not be garnished in any amount. If his earn-
ings are between $48 and $64, the entire amount above $48 may be garnished.
Above $64, the 25 percent rule applies. Where debtors in low income brackets
are concerned, the protectlon afforded by the federal law seems inadequate
to permit even a subsistence level of existence for a debtor and his family
faced with the high living costs prevailing in California.

To this deficiency in the federal lsw must be added the difficulty of
determining what constitutes "disposable earnings." The federal law de-
fines "disposable earnings" as those earnings remaining “after the deduc-
tion . . . of any amounts required by law tc be withheld.“28 The latter
amounts apparently include amounts withheld for federal and state lncome
taxes, federal social security, and state disability insurance. Iess
clear is the treatment of wage assignments and contritutions to public
retirement funds. These ambiguities obviously impose a dAifficult burden
on the employer who must determine what part of his employee's earnings are

subject to garnishment.

27. 15 U.8.C. § 1673(a).
28. 15 U.s.C. § 1672(1b).



Even where the disposable earnings test can be clearly applied, the
results achieved can be disturbing. For example, amounts withheld for
federal income tax purposes are clearly deductible in determining "disposable
earnings.”  Presumably, this would permit a debtor who does not choose to
claim all his exemptions to shield a certain amount of his earnings from his
creditors. On the other hand, a debtor claiming a greater number of exemp-
tions will have less withheld and, therefore, more subject to gernmishment.
Thus, a debtor with a large family and greater needs may have more earnings
garnished than a single debtor with the same gross income but with more

limited needs.

Recommendatimsa

28a the Commissicn makes the

To alleviate the problems outlined above,
following recommendations.

Basic restrictions; withholding tebles. The Commission recommends that

the amount of a debtor's earnings subject to withholding by the employer
under a wage garnishment be limited by statute. The statute should prescribe
& formula under which definite amounts would be deducted for federal and
state income taxes, socisl security, and state disability insurance. Similar
deducticns are made under federal law; however, these deductions are based on
the actual deductions taken from the wages of the particular debtor. The
Commission recommends that, in all cases, the deductions for federal and state
income taxes be based om the amount that would be withheld from the gross
earnings of a single person who claims one tax exemption. Fixing these
deductions in this manner permits the preparation of withholding tables which
prescribe the maximum amount of earnings which may be withheld from s given

amount of gross earnings. An employer would not have to make computations

28a. It should be noted that the epactment of a statute requiring withholding
for state income taxes would magnify these problems.
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but would only have to refer to such tables to determine the amount he is re-
gulred to withhold under an earnings withholding order. For the employer's
further convenience, the Commission recommends that the State Administrator
be regquired to prepare withholding tables for weekly, monthly, and other
common pay periods. A creditor serving an earnings withholding order should
be required to accompany the order with a copy of these tables.

In addition to the deductions listed above, the Commission recommends
that an additional deduction--based on the federal minimum hourly wage--be
allowed in determining the amount of a debtor's earnings which are subject to
garnishment. This additional deduction for any workweek would equal 30 times
the federal minimum hourly wage. After making these deductions, the Commission
recommends that 25 percent of the earnings remaining (i;g;, the debtor’s
"nonexempt earnings”) be subject to withholding under an earnings withholding
order.

As the sample table set out in the footncte29

demongtrates, a major
bepefit of the Commission's proposals is that they would permit a low income
debtor to retain a grester portion of his earnings than is permitted under
existing law, thereby virtually eliminating his need to claim an exemption
based on hardship for a greater amount of his earnings. This will not only
protect an unsophisticated debtor unable to follow the procedures necessary to
exenpt additional earnings, but it will alsc aveoid burdening the courts with
claims of exemption. Eecause the amount of earnings withheld for the creditor
is the same for all debtors with the same gross income, regardless of family

size, the debtor who has claimed more than one dependent for tax purposes will

have an actual take-home pay greater than that of a single debtor with the same

29. The following table indicates the approximate amounts that would be withheld
under the Commission's proposed Employees' Earnings Protection Law as compared
to the approximate amounts that would be withheld under existing California
law (and the federal Consumer Credit Protection Act (CCF&)}.
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gross earnings. The recommendation, in this way, recognizes and accommodates the

greater need of the debtor with dependents.

Employees' Earnings Protection Law--Withholding Table

Deductions have been made for federal withholding, social security, state
disability insurance, and state income tax. The state income tax deduction is
based on tax tables for 1970 state taxes. The federal social security tax rate
is 5.2% on the first $7,800 of annual gross earnings. The state disability in-
surance rate is 1% on the first $7,400 of annual gross earnings. The amounts
shown as disposable earnings in this table are based on a full deduction for
social security and disability insurance respectively even though, under present
law, in the higher earnings brackets this amount would not be deducted during the
entire year. The one-dollar service charge, which an employer would be entitled
to make for each payment under the Commission’'s proposed legislation, is in addi-
tion to the amount listed in the table.

GROSS EARNINGS SINGLE PERSON MARRIED + 2 CHILDREN EMPLOYEES®
(weekly/annual)| (claiming 1 exemption) | {claiming h exemptions) | EARNINGS PRO-
TECTION LAW
Disposable | Amount Disposable | Amount Amount with
earnings withheld earnings withheld held ($48 ex~
{ccPa) (cCPA) empt; 25%)
$60/3,120 $51.93 $3.93 $56.28 $8.28 -0~
70/3,640 53.25 11.25 65.66 16.42 $3.00
_8o/L,160 68.40 17.10 73,64 18.41 5,00
90/ ,680 73.55 18.39 81,62 20.01 .00
100/5,200 80.65 20,16 89.36 22,34 8.00
110/5,720 87.74 21,94 97.0k 2k .26 10.00
120/6,280 o, ok 23,74 100,72 26.18 12.00
135/7,020 105,49 26.37 116.32 29.08 14,00
150/7,800 116.31 29,08 127.80 31.95 17.00
170/8,840 129.91 2,48 142,67 35. 7% 20.00
200/10,400 149.94 37.49 164.16 41.04 25.00
250/13,000 181,91 45,48 201.53 50.38 33.00
300/15,600 212,29 53.07 236,81 59.20 41,00
400/20,800 272,09 68.02 304 .45 76.11 56.00
600/31,200 391.69 97.92 L27.07 106.77 86,00




Supplementary relief. In the past, California hes theoretically taken

a more flexible approach to the protection of earnings than that evidenced

by the federal law. Under subdivision {c) of Section 690.6 of the Code of

Civil Procedure, a debtor may protect from execution all earnings
necessary for the use of the debtor's family residing in this state
and supported in whole or in part by the debtor, unless the debts
are:

(1) Incurred by the debtor, his wife, or his family for the
common necessaries of life.

{2) Incurred for personal services rendered by any employee

or former employee of the debtor.

Unfortunately, the exemptiocn provided for earnings necessary for the
use of & debtor's family has proved to be of little walue. In order to
obtain the exemption, the debtor must follow the procedure outlined in Sec-
tion 690.50. If the creditor alleges that the debt was incurred for "common
necessaries," there follows a process of affidavit, counteraffidavit, hearing,
and possible appeal; all of which takes time, effort, and some sophistication,
and still may end with the debtor denied money necessary for his family's
support. Comparatively few debtors have avalled themselves of the exemption

30 Moreover, where the

although many more appear to be eligible for it.
"common necessaeries" issue is raised, the claims of competing creditors to
garnish earnings are decided on the technical issue of what is a "common

1
necessary of life."3 A reputable businessman who has rationed credit pru-

dently to a debtor and has provided a high quality good or service may be

30. See Western Center on Law and Poverty, Impact and Extent of Wage Garnish-
ment in Los Angeles County 6, 122.123 (1968); Prunn, Wage Garnishment in
Celifornia~=-A Study and Recommendetionms, 53 Cal. L. Rev. 121k, 1219 (1965).

31. See, e.g., Los Angeles Finance Co. v. Flores, 110 Cal. App.2d Supp. 850,
2hk3 P.2d 139 (1952).
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barred from gernishing the debtor's wages while another creditor whose grant
of credit for a "coumon necessary" was made in reckless disregard of the
debtor's ability to pay and who sold the debtor low quality products may be
allowed to gernish the same wages.

The Commission recommends that the "common necessary” exception be elim-
ina.ted,32 that the procedure for claiming an exemption of an additional
amount essential for support of the debtor's family be simplified, and that
the aveilability of this right be made clear to the debtor. However, in
recognition of the greater liberality provided in the basic exemption, a
stricter standard--"essential for support”--should be provided to meke clear
that the exemption is only intended for use in extracrdinmary circumstances
and is not intended to shileld a debtor from his Judgment creditors while

maintaining other than an austere life style., Only such additional amount as

is reguired for the maintenance of a basic standard of living should be exempt.

32. The Commission also recommends elimination of the exception that permits
a creditor who is a former employee of the debtor to tske a portion of
the debtor's wages even though the debtor can show the money is neces-
sary for the support of his family. This exception is largely irrelevant
to the low income debtor, for it is highly unlikely that such a debtor
would have obligations to employees.

allia



ORDERS FOR SUPPORT OR FOR THE COLLECTION OF STATE TAXES

Introduction

Subdivision (b) of Section 303 of the federal Consumer Credit Protec-
tion Act specifically exempts (1) "any order of any court for the support
of any person" and (2) "any debt due for any State or Federal tax" from the
restrictions imposed on the amounts permitted to be withheld from earnings
in the collection of all other types of debts.33 The legislation recommended

by the Commission recognizes the special nature of these two types of debts.

Orders for Support

Enforcement of orders for support is accomplished in a variety of ways
under existing law. Perhape most commonly compliance is achieved under the
threat of the court's exercise of its contempt power; however, execution may
be levied for unpaid, accrued amounts.gﬂ In addition, Civil Code Section
4701 suthorizes a court to enforce an order for child support by requiring
a parent to assign future wages and then directing an order to the employer
carrying out such assignment. Such order remains in effect until revcked
by the court. Regardless of the enforcement procedure followed, orders for .

35

support are not subject to any fixed limitations~"  and obligations for

support are often accorded some measure of priority over other types of

33. See 15 U.S.C. § 1673(b)}(1), (3).
34, See, e.g., Rankins v. Rankins, 52 Cal. App.2d 231, 126 p.2d 125 (1942).

35. BSee Rankins v. Rankins, supra note 34 {exemption for 50% of person's
earnings not available against execution issued upon a judgment for

support ).
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debts.36 The Commission reccrmends that such treatment be continued.
Specifically, it is reconwended that the court be authorized to isswue an
earnings withholding crder to enfeorce a prior order or judgment for the
suppert of any pzrscon, inecluding a former spouse of the debtor. The order
should continue in effect until terminated by the court; it should be un-
restricted in suount (2ithough the debtor should be permitted to have the
order reduced by the amount n= proves is essential for the support of
himself or his present Tamily); and the .order should be given priority
over all other earnings withholding orders. An order for support should
not, however, preclude simultancous withheolding under another order if the

debtor's incomz is sufficiently large to ensble withholding under both.

Tax Orders

Under existing law, there are a number of procedures for the collection
of unpaid, dzlinguent state taxes:

(1) The tax lizbility can be reduced to judgment; and, subject to the
various exemptions frem execution, the judgment can be collected in the same
way any other julgment is collected,

(2) a EEEEEEE%? wiich has the some effect as a writ of execution, can be
issued by the taxirg azency. Collection under such a warrant also is subject

33

to the same exerntions 28 a levy of execuotion.

36. See, c.g., Cods Civ. Pres. § 690.5 (earnings necessary for support of
family exempt from cxecution’,

37. Provisions thsi authzrize issuvance of such warrants are: Unemployment
Insurance Code Sectioca 1785 (unerployment compensation contributions);
Revenue and Taraticn Code Sections 6776 (sales and use taxes), 7851
(vehicle fuch license tax), 9001 {use fuel tax), 1011l (moter transporta-
tion tox), 1A07L (gift tax), 18906 (personal income tax), 26191 {bank and
corporation ta~zs}, 30341 (cigerette tax), 32365 (alccholic beverage tax).
See also Rovenus and Taxation Code Sectionm 14321 (inheritance tax).

38, See Code Civ., Proc. § 690.51.
~16-



(3) A notice or order to withhold39 may be given by mail to any person
who has in his possession or control any credit or other personsl property
or thing of value belonging to the person alleged to be liable for the tax
and such person may not dispose of the property without the consent of the
taxing agency unless the tax is paid in full. This is an attachment type
of procedurs. The person notified is required to make a report to the taxing
agency of the credit or other personal property being withheld within a few
days after receipt of the notice. The personal income tax law and bank and
corporation tax law contain a significant additional feature--they require
the person helding the property to deliver it to the Franchise Tax Board up
to the amount of the delinquent taxes. In contrast with the warrant procedure,
there are no exemptions applicable to property required to be withheld and
delivered to the Franchise Tax Board pursuant to these two provisions.
Accordingly, the board is encouraged to use this third alternative whenever
it is available. The Commission has been advised that, in same cases, an
employee's entire paycheck has been withheld and paid over to the Franchise
Tax Board for deliﬁquent personal income taxes, leaving the employee with
nothing fram his current earnings to cover the basic needs of his family.

These tax collection procedures should be integrated with the procedures
provided generally for levy upon an employee's earnings. While the protec-
tion of the public fisc justifies the preferential treatment of tax orders,

it does not justify summarily depriving a tax debtor of the means for the

39. Provisions that authorize the giving of a notice to withhold are; Unem-
ployment Insurance Code Section 1755 (unemployment compensation contri-
butions); Revenue and Taxation Code Sections 6702 (sales and use taxes),
7852 {vehicle fuel license tex), 8952 (use fuel tax), 10051 (motor
transportation tax), 11451 (private car tax), 16101 (gift tax), 18807
(personal income tax), 26132 (bank and corporation taxes), 30311 {ciza-
rette tax), 32381 (alccholic beverage tax).
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current support of his family. The Comission recommends that taxing agencies
which are authorized to issue warrants or notices to withhold be authorized
to issue directly without application to the court withholding orders for

the collection of state tax lisbilities. The amount withheld under such
ocrders should be limited to not more than 50 percent of the tax debtor's non-
exempt earnings. In addition, the tax debtor should be permitted to claim an
additional amount as "essential for the support of himself or his family.”

The taxing agency should also be authorized as an alternative to apply to
the court for an order requiring the debtor's employer to pay all earnings
other than that amount which the taxpayer proves is essential for the support
of himself or his family. Orders issued under either procedure should have
priority over all other earnings withholding orders except orders for support.
However, regardless which procedure is followed, the tax liability should be
required either to be showm on the face of the debtor's return or to have been
determined in an administrative or Jjudicis)l proceeding at which the tax debtor

had notice and an cpportunity to be heard,

=18~



STATE EXEMPTION FROM FEDERAL LAW; STATE ADMINISTRATTON

The federal Consumer (redit Protection Act invlites each state to enact
its own restrictions on the garnishment of earnings and to underteake its
own enforcement of these provisions.ho The advantages of exemption seem
apparent. HNothing is gained by having two separate garnishment restriction
laws, one state and one federal. An exemption from the federal restrictions
would permit Californias debtors, creditors, and employers to refer to only
one body of law to determine the extent to which earnings are subject to gar-
nishment. To gain exemption, a state must enact a law with provisions at

least as protective to the individual as the federal law.ul The Commission

4, Section 305 of the Act (15 U.S.C. § 1675) provides:

305. The Secretary of Labor may by regulation exempt from the
provisions of Section 303(a) garnishments issued under the lawse of
any State if he determines that the laws of that State provide re-
strictions on garnishment which are substantlally similar to those
provided in Section 303{a).

i, 29 C.F.R. § 870.51 (1970) provides:

870.51. (a) It is the policy of the Secretary of Labor to per-
mit exemption from section 303(a) of the CCPA garnishments issued
under the laws of a State if those laws comsidered together cover
every case of garnishment covered by the Act, and if those laws pro-
vide the same or greater protection to individusls. Differences in
text between the restrictions of State laws and those in section
303(a) of the Act are not material so long as the State laws provide
the same or greater restrictions on the garnishment of individuals'
earnings.

(t) In determining whether State-regulated garnishments should
be exempted from section 303{e) of the CCPA, or whether such an ex-
emption should be terminated, the laws of the State shall be examined
with particular regard to the classes of persons and of transactions
to which they mey apply; the formulas provided for determining the
maximum pert of an individual's earnings which may be subject to
garnishment; restrictions on the application of the formulas; and
with regard to procedural burdens placed on the individual whose
earnings are subject to garnishment.

(e) Particular attention is directed to the fact that subsec-
tion (&) of section 303, when considered with subsection (c¢) of that
section, is read as not requiring the raising of the subsection (a)
restrictions as affirmative defenses in garnishment proceedings.

-19-



recomends that an exemption from federal control in this area be sought and
bpelieves that the proposals it suggests here would permit an exemption to be
cbtained. To obtain the exemption, a representative authorized to act on
behalf of the state as a liaison with the federal administrator must be
designated. The designated official should also be granted the responsibil-
ities of enforcement as well as duties of rule-making and similar sdministra-
tive tasks. The Commission recommends that the Department of Industrial
Relations be selected as the state administrator to administer and enforce
these procedures.

To achieve uniformity, the Judicial Council should be authorized to

prescribe forms necessary to carry ocut the prescribed procedures.



RELATED PROELEMS

Bank Accounts

CAVEAT. There is no procedure under California law permitting the
debtor to obtain a hearing prior to a prejudgment levy of attachment on a
bank account. Recent decisions of both the United States Supreme Court
and the California Supreme Court raise a serious gquestion whether the
absence of such a procedure causes such a levy to be unconstitutional. E.g.,
Sniadach v. Family Finance Corp., 395 U.S. 337 (1969); McCallop v. Carberry,
1 Cal.3d 903, L6k p.2a 122, B3 Cal. Rptr. 666 (1970); Blair v. Pitchess,

cal.3d , p.2d , Cal. Rptr. {1971}, The
California Supreme Court presently has under submission a case in which the
procedure for prejudgment attachment of a bank account has been challenged
on constitutional grounds. See Blair v. Pitchess, supra n.16. If the
court holds that suck procedure is not constitutional, it will be necessary
to make appropriate revisions in the law. This recommendation does not
attempt to do that. This recommendation does provide limitations on the
amounts which may be attached in circumstances where attachment is consti-
tutionaily permitted.

Title III of the Consumer Credit Protection Act leaves unresclved
the problem of the proper treatment of bank accounts.1F2 However, in view

of the almost universal use of personal checking accounts as at least the

42. 1In the opinion of the federal administrator, the restrictions on
garnishment provided in Title III do not apply to earnings deposited in
the debtor's bank account. See ILetter From Robert D. Moran, Administra-
tor of the Wage and Hour Divieion of the Department of Iabor, to Mr.
Richard Allan Welss, February 26, 1971, (copy on file at the office of
the California Iaw Revieion Commission, School of law, Stanford,
california).
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temporary depository of earnings and the inereasingly common practice of
employers to deposit earnings of an employes directly into the employee's
account, the failure of exisbting statutes to provide any protection from
garnishment of such accounts results in the anomalous situmtion that

unpeid earnings are protected but psid earnings deposited in a bank account
are not. Yet, the impact upon the wage earner and his famlly of an Inter-
ruption of his flow of earnings--wheither before or after they are received--
js identical. The decisions of the Ualted States and California Supreme
Courts both emphasize that wages are s special type of yroperty, that the
attachment of wages "may impose tremendous hardshlp on wage earners with
families to support," epnd that the teking of woges under a prejudgment levy
of attachmeni can glve a creditor "enormous leverage."h3 Cbviously, the
very same hardship can occur and leverage be obtained vhen wages are deposited
by or for the wage earner in a checking account and are attached. To limit
protection from attachment merely to wapaid wages could simply serve to
shift the focus from levies cn employers to levies on bank accounts--a
change which would only minimally benefit the average wage earner and his
family and would not achieve the results contemplated by the courts.
Similarl&, while there may be no comulsion under the federal statute to

protect from execution eernings deposited in a bank account, this in no way

43. See McCallop v. Carberry, 1 Cal.3d 903, 906, h6h P.2d 122, 12k,
83 Cal. Rptr. 666, 6568 (1970), quoting extensively from Sniadach v.
Family Finance Corp., 395 U.S. 337, 341-342 (1969)("The result is that
prejudgment garnishment . . . may as a practical matter drive a wage
earning family to the wall."}.
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alleviates the obvious need to grant some such protection if any realistic

measure of relief is to be provided for s debtor's earnings.

While the foregolng strongly suggests that earnings should be pro-
tected in whetever form they may take, there are problems icherent in
the exemptlon of bank accounts thet do not arise upon levy against an employer
or even against the wage earner himself. Any attempt to exempt all or a
apecified percentage of esrnings deposited in an account would necessarily
involve such @ifficult issues as the tracing and identifying of funds
deposited at different times, the allocation of withdrawals to respective
deposits, and the claims of third persons to Joint accounts. These issues
can be minimized by the spproach suggested in Section 690.7 of the Code
of Civil Procedure and Section 15406 of the Financial Code, which provide
fixed exemptione for savings accounts in savings and loan assoclatlicns
{$1,000) and credit unions ($1,500)., Extension of similar protection to
bank accounts would glve the wage earner reasonable assurance that garnishe
ment would not leave him destitute and at the same time provide a relastively
simple procedure for a levy upon an account or accounts larger than the

basic exemption.



The Commission accordingly recormends that Sections 690.7 and 15406
referred to above be repealed and that a 1,500-dollar aggregate exemption
from attachment and a 500-dollar aggregate exemption from execution be
provided for deposits or accounts of a debtor In any financial institution.
These basic exemptions should prove adequate in the majority of cases. How-
ever, additional protection seems justified and a debtor should be permitted
to elaim a greater exemption where he can show that the amount cleimed is
essential for the support of himself or his family. Finally, where there
has been & prejudgment attachment of the bank account of a business, the
debtor should be permitted to claim exemption for such greater amount that
he can show is essential for the msintenance and continuation of his
business. It should be emphasized, however, that both these further exemptions
would apply only where the deltor can prove that the basic exemption is

inadequate to provide for the contingencies referred to.

Pald Esrnings

As noted above, in 1970, Code of Civil Procedure Section 690.6 was
amended in an attempt to conform that section to the recently ennounced
judicial constitutional rulings and the new federal statutory restrictlons.
However, the section as amended was restricted to earnings "due and owing.”

This amendment constituted a change from the former California law which

1.



protected earnings "received" by the debtor.hh Moreover, to exempt earn-
ings payable ("due and owing") by an employer but to permit these same
earnings to be sublect to levy as scon as they pass into the hands of the
employee-debtor seeme incomsistent with, if not contrary to, the rationale
of Sniadach and McCallop and the purpose of the federal legislation. To
avoid this inconsistency and to restore this aspect of prior law, the Com-
mission recommends that earnings in the possession of the debtor be affbrde&
statutory protection comparable to that given wages earned but unpaid. The
exemption may be granted automatically where the earnings are readily iden-
tifiable as such. Where this is not the case, the debtor should be required

to cleim and show that he is entitled to an exemption.

Retirement Funds

The federsl restrictions on garnishment imposed by Title III also apply
k5
to "periodic payments pursuant to a pension or retirement program.” Cali-

fornia law regarding such payments is less clear. As for payments held or

LY, Between 1937 and 1970, California granted a wage exemption to earnings
"yeceived." Cal. Stats. 1937, Ch. 578, § 1, p. 1623. Prior to 1937,
the exemption was accorded to earnings without reference to thelr status
as "owing" or paid over. The word "received” was construed early as in-
cluding acerued but unpaid wages. See Medical Finance Ass'n v. Rambo,
33 Cal. App.2d Supp. 756, 757, 86 P.2d 159, 160 (Sup. Ct. L.A, App.
Dep't 1938)("We are not to be understood as saying that the exemption
would not alsoc attach to the proceeds of his earnings in the judgment
debtor's hands, so long as they could be identified as such. That ques-
tion is not before us and we express no opinion on it."). In subsequent
cases, the California courts have at least sub silentio applied the
wage exemption to a paycheck in the hands of the employee or deposited
by him in a bank account. See Medical Finance Ass'n v. Short, 36 Cal.
App.2d Supp. 745, 92 P.2d 961 (Sup. Ct. L.A., App. Dep't 1939)(W.P.A.
worker's paycheck); Le Fomt v. Rankin, 167 Cal. App.2d 433, 334 P.2d
608 {1959)(bank account); Carter v. Carter, 55 Cal. App.2d 13, 130 P.2d
186 {1942 )(bank account).

45. 15 U.S.C. § 1672(a), quoted in note 23 supra.
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in the process of distribution from public pension and retirement plans,
subdivision {b) of Section 690.18 of the Code of Civil Procedure provides
a complete and automatic exemption. As for similar payments held or in
the process of distribution from certaln private plans, subdivision (c) of
that section seems to provide an exemption only from garnishment "in any
bankruptcy proceeding." Moreover, the sxemption must be claimed, and
subdivision {c) purports to deny an exemption to moneys held under a Keogh
Act plan. This denial conflicts, however, with the exemption provided
such plans under Sections 28002 and 28005 of the Corporations Code.

The Commission recommends that Section 690.18 be revised to delete the
reference to Keogh Act plans contained therein, thus resolving the conflict
with the exemption providad in the Corporaticns Code. The Commission further
recommends that a provision be added exempting periodic payments payable by
a pension or retirement plan that are not otherwise exempt to the same
extent that wages are exempt. Such provision would satisfy the federal
restrictions imposed by Title III.

Finally, & provision should be added which makes clear that the exemp-
tions provided in Section 690.18 arz not exclusive and in no way limit

similar, or overlapping, exemptions provided in other codes.

Wage Assignments

Section 300 of the Iabor Code presently grants a valid prior voluntary
wage assigmment preference over subsequent assignments and levies of execu-
tion. Continuation of such a preference would permit a Jjudgment debtor to
give preference to one creditor and to defeal the clalms of\other creditors
who seek to collect on their judgments under the proposed earnings witbholding

procedure. To integrate wae:z assignments with the operation of the latter

06



procedure, the Commission recommends that a prior wage assigmment be granted
priority only until the end of the pay period during which an earnings with-
holding order is served. The operation of the earnings withholding order
should be suspended during this period, thus permitting the debtor an
opportunity to put his affairs in order. Such action may include revocation
of the prior assigmment. In this regard, wage assignments should be made
revocable at will as to unearned wages. Thus, where an assigmment becomes
too onerous--for example, after service of an earnings withholding order--,

such an assigmment may be revoked.
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OPERATIVE DATE

In order to allow sufficient time for state and local public officials
and the public to become familiar with the new law and to develop the
necessary forms and procedures, the Commission recommends that the new

statute become operative on July 1, 1973.
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PROPOSED LEGISIATION

The Commission's recommendations would be effectuated by enactment

of the following measure:

An act to amend Section 4701 of the Civil Code, to amend Sections

688, 690.6, 690.18, 690.50, and 710 of, to add Sections

690.5-1/2, 690.7, and 690.7-1/2 to, to add Chapter 2.5

{ commencing with Section 723.10) to Title § of Part 2 of,

and to repeal Section 630.7 of, the Code of (ivil Procedure,

to repeal Section 15406 of the Financial Code, and to amend

Section 300 of the Iabor Code, relating to attachment, garnish-

ment, and ekemptions from executiocn.

The people of the State of California do epact as follows:

~29-~



CIVIL COLE

§ 4701 (amended). Continuing withholding order for support

Sec. 1. Section 4701 of the Civil Code is amended to read:

4701, ZIn-any-precceding-where-ihe-eouri-hoc-erdered-either-or
ba%h—pareats-te-yay-any-amsun%—#ar—the-supgart—ei-a-miaeruehilﬁ,-the
eeurt-may—ezder-ei%her-p&rens-er-beth-parents-te-aaeign—te-the-eaua%g
eierk,-prsbatisa-affieer,-er-ather-eﬁfieer-af-the-eaurt-er-eeua%y
offieer-designated-by-the-cours-to-reeeive-sueh-paymenty-that-portien
ef-salary—er—wages-ef—either-ya?eat—due—er-te-he—due—iarthe-fu%ure-aa
will-be-euffieient-te-pay-the-amount-ordered-by-the-eouri-for-the-eup-
per%;-maiateaanee—and-eduea%ien—ef—the-minermehiié'--Sueh—e!der-sha&l
he—biadiag—upea-aa—emplsyer»apearthe—serviee-ef—a-eegy-ef-sueh-srder
apea-aueh—em@isyer—aad-un%il—fur%her—erder—e£-the-eeurtf--The-emrleyer
may-deduet-the-sun-of -one-dollar-{§1)-for-cach-paysent-made-pureuans
so-guech-orders--ARy-cueh-order-may-be-modified-or-revolkied-at-any-tine
by-%he—eeurtq--Any-auehpassignneai-maie—parsuanﬁ-ta—eeur%-aeﬂer-ahall
have-p!ierity-as-against-aay-at%aehmen%,-exeeutien,-er-e%herhaseign-

penty-unlecg-otherwice-erdered-by-the-courts In any proceeding where

the court has ordered a parent to pay any amount for the support, mein-

tenance, or education of a minor child, the court may issue an earnings

withholding order under Section 723ujQ of the Code of Civil Procedure

for the amount so ordered. The withholding order may. require the

parent's employer to pay the withheld earnings to the county clerk,

probation officer, or other officer of the court, to a county cfficer,

to the person having custody of the child, or to such other person as

is specified in the order to receive such payment.




Civil Code § 4701

Comment. Section 4701l is amended to reflect the enactment of the
comprehensive procedure for earnings withholding set forth in the
Employees' Earnings Protection law. See Code of Clvil Procedure Section
723.10 et seq.

While the wage assignment procedure formerly used under Section k701
is not continued, the substantive effect of the prior law is continued.
Thus, the order for support continues to have priority over other with-
holding orders and assignments and is binding until modified or terminated
by the court. See Code of Civil Procedure Section 723.30; Iabor Code
Section 300. As under prior law, the court may issue earnings withhold-
ing orders to withhold from the earnings of either or both parents.
Authorization for the employer to deduct a one-dollar fee also is continued
under Section 723.2k. Under prior law, withheld earnings were required to
be paid to a court officer or county officer specified by the court; this
authority is continued in the amended section and expanded to permit the
court to order the employer to psy the withheld earnings directly to the
person having custody of the child or to such other person as the court

specifies in the order.
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CODE OF CIVIL PROCEDUEE

§ 688 (technical amendment)

Sec. 2. Section 688 of the Code of Civil Procedure is amended to
read:

638. Except as provided in Chapter 2.5 {commencing with Section

723.10):

igl All goods, chattels, moneys or other propsrty, both real and
personal, or any interest therein, of the judgment debtor, not exempt
by law, exeepi-as-previded-fer-in-Basebion-600+6y and all property and
rights of property seized and held under sttachment in the action, are
liable to execution.

ihl Shares and interests in any corporation or compeny, and debts
and credits, and all other property, both real and personal, or any
interest in either real or personal property, and all other property
not capable of manual delivery, may be levied upon or released from
levy in like manner as like property may be attached or released from
attachment, except that a copy of the compleint in the action from which
the writ issued need not accampany the writ; provided, that no cause of
action nor judgment as such, nor license issued by this state to engage
in any business, profession, or activity shall be subject to levy or
sale on execution, Geid-dusé-musi-be-wesurned-by-the-pffieer-ag-ge
mueh-RHeney~eolleeted-at-ite-curronti-valuey~-withoui-axposing-the~same
te-sale~

{c) Until a levy, the property is not affected by the execution;
but no levy shall bind any property for & longer period than one year
fram the date of the issuance of the execution, except a levy on the

interests or claims of heirs, devisees, or legatees in or to assets of
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deceased persons remaining in the hands of exscutors or administrators,
thereof prior to distribution and payment. However, an gliss execution
may bte issued on said judgment and levied on any property not exempt

from execution.

.

Comment. Section 658 is amended to make clear that, although earnings
of an employee-debtor are "not exempt by law" fram all collection procedures,
they are exempt from levy of execution and are subject to levy only under
the Employees' Earnings Protection Law. See subdivision {b) of Section
690.5-1/2. See generally Chapter 2.5 {commencing with Section 723.10). The

phrase "except as provided for in Section 690.6" is deleted as unnecessary.

The sentence relating to gold dust is deleted as cbsolate.



§ 630.5-1/2 {added). Earnings for personal services of employees

Sec. 3. Section 690.5-1/2 is added to the Code of Civil Pro-
cedure, to read:

690.5-1/2. {a) As used in this section, "earnings" means
compensation paid or payable by an employer to an employee for per-
sopal services performed by such employee whether denominated as
wages, salary, commission, bonus, or otherwise.

(b} All earnings of the debtor which are due or owing to him
are exempt from levy of attachment and execution without filing a
claim for exemption as provided in Section 630.50 and are subject to
levy only in the manner and to the extent provided in Chapter 2.5
{ commencing with Section 723.10).

(c} All earnings of the debtor which have been paid to him and
are in his possession in a form identified by the levying officer as
earnings are exempt from levy of attachment without filing & claim
for exemption as provided in Section 6390.50.

(d) All earnings of the debtor which have been paid to him and
are retained in the form in which paid or as cash but which are not
ldentified by the levying officer as earnings are exempt from levy of
attachment.

(e) Earnings of the debtor which have been paid to him and are
retained in the form in which paid or as cash are subject to levy of
execution only in an amount not to exceed the maximum amount of the
earnings of the debtor for his pay period immediately preceding the
levy that could be withheld by his employer under Section 723.50 less
any amounts withheld from such earnings by the debtor's employer pur-
suant to any earnings withholding order.
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(£) Such additional portion of the earnings described in sub-
division {e) which a debtor proves is essential for the support of
himself or his family is exempt from levy of execution.

(8) A levying officer i1s not liable for any injury resulting
from any identification or misidentification of assets made pursuant
to this section, whether or not such identification or misidentifica-
tion be negligent, unless he is guilty of actual fraud, corruption, or

actual malice,

Comment. Section 690.5-1/2 is added to make clear the relationship
between new Chapter 2.5 ( commencing with Section 723.10) and the existing
attachment and execution procedures and to satisfy the restrictions upon
the attachment of and execution upon earnings imposed by recent Jjudicial

decisions and federal legislation. 3See, e.g., Sniadach v. Family Finance

Corp., 395 U.5. 337 (1969); McCallop v. Carberry, 1 Cal.3d 903, 46k p.2d

122, 83 Cal. Rptr. 666 (1970); Consumer Credit Protection Act of 1968

(§§ 301-307), 15 U.S.C. §§ 1671-1677. See also Recommendation Relating to

Attachment, Garnishment, Exemptions From Execution: PEmployees' Earnings

Protection Iaw (1971).

Section 690.5-1/2 states the exemptions from prejudgment levy of
attachment for all earnings of an employee, both paid and paysble. This
section is also the source of exemption from postjudgment levy of execution
for paid earnings of an employee. The exemptions for unpaid earnings, i.e.,
earnings "due and owing," are provided in Chapter 2.5 {commencing with Sec-
tion 723.10}.

Subdivision {a). Subdivision (a) is based on the defintion of "earn-

ings" stated in Section 723.11, and Section 690.5-1/2 is applicable therefore
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only to persons {"employees") protected under the Employees' Earnings Pro-
tection Iaw. Compare Section 690.6. See also Comment to Section 723.11.
However, the definition of earnings used here includes earnings both “paid
and payable"; Section 723.1l1 refers only to earnings payable by an employer.
Earnings with are “"payable"” are those which are referred to as "due and owing"
under this section. "Paid" earnings are covered here by reference to earn-
ings which have been paid to the debtor--whether or not they are stlll in a
form identifisble as "earnings.” It should be noted that certain analogous
types of periodic payments--for example, retirement payments, welfare aesist-
ance, and unemployment benefits--are not covered here butby other provisions
of the 690 series. See, e.g., Sections 690.175 (unemployment compensation},
690.18 (payments pursuant to a pension or retirement program), 690.19 (public
assistance).

Subdivision (b). Former subdivision (a) of Section 690.6 provided an

antomatic, total exemption from prejudgment levy of attachment of all earn-
inge "due and owing" to any debtor; this aspect of the former law is carried
forward without change in subdivision {b) of Section 690.6 and subdivision (b)
of thls section. Compare Cal. Stats. 1970, Ch. 1523, § 19.

Subdivision (b) of Section 690.5-1/2 also makes clear that the levy of
execution may no longer be used to garnish the wages of an employee while
they are still in the hands of his employer. A judgment creditor now may
only reach this asset of a debtor pursuant to Chapter 2.5 (commencing with
Section 723.10).

Subdivision {¢). Subdivision {c) exempts from attachment all earnings

of the debtor which “are in his possession in a form identifisble by the
levying officer as earnings." It would be inconsistent with the rationale

of Sniadach and McCallop to exempt earnings paysble by an employer but to
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make these same earnings subject to attachment as soon as they pass into the
hands of the employee-debtor. (The term "debtor" is used here to include &
defendant or cross-defendant sublect to attachment. See Section 690(e).)
Accordingly, to avoid such an anomaly, subdivision (c) provides the same
total exemption from attachment for all paid earnings still in a form identi-
fied ms earnings. Imcluded in the lstter category would, for example, be an
uncashed paycheck. The identification is done by the levylng officer--sheriff,
constable, or marshal. Where the levying officer mlstakenly attaches earn-
ings, the debtor may still claim an exemption under subdivision (d). Under
subdivision {c¢), however, the exemption is automatic; no claim pursuant to
Section 690.50 is required.

Subdivision (d4). Subdivision (d) covers earnings paid but not in a form

identifiable as earnings or, at least, not in fact so identified by the levy-
ing officer. Subdivision (d) is intended to cover the relatively rare case
where the officer cannot or dces not properly identify earnings as earnings.
This can happen, for example, where cash in the possession of the debtor is
attached. Circumstances may clearly indicate that the money 1s "earnings"--
for example, cash in a pay envelope attached shortly after the debtor leaves
his place of employment upon a payday. Nevertheless, in other circumstences,
subdivision {d) affords the debtor an opportunity at least to claim an exemp-
tion pursuant to Section 690.50 by showing that "earnings" have been attached.
Subdivision {d) doés not, however, protect earnings after they have been con-
verted inte ancther form. Protection of assets in these other forms must be
sought under other exemption provisions. See, e.g., Clvil Code Section 1240
{homestead); Code of Civil Procedure Sections 690.1 {houseliold furnishings
and appliances), 690.2 (motor vehicles), 690.7 (money deposited in bank,

credit union, or savings and loan assoclation).
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subdivision {e). As noted above, subdivision (b) makes clear that the

levy of execution may no longer be used to gernish the wages of an employee
while they are still in the hands of his employer. 4 judgment creditor now
may only reach this asset under Chapter 2.5. However, Chapter 2.5 deals
primarily with unpaid earnings, i.e., earnings which are "due and owing."
For a very limited exception to this rule with regard to tips, see Section
723,106 and Comment thereto. Farnings, once paid, are subject to levy of
execution. Subdivision (&), therefore, provides an exemption for paid earn-
ings comparable to the exempitions provided for unpaid earnings by Sections
723.50 and 723.51. It should be emphasized, however, that, as noted above,
this subdivision does not protect earnings after they have been converied
into another form. Compare Section €90.7-1/2 (money deposited in bank,
eredit union, or savings and loan association). The exemption provided under
subdivision {e) must be claimed by the debtor and the amount of such exemp-
tion is based upon the total amount of the nonexempt earnings of the debtor
from his laet paycheck--not upon the amount of earnings in his possession at
the time of levy.

Subdivision (f). Subdivision (f) provides an exemption for smounts

essential for support comparable to that provided by subdivision {d) of Sec-
tion 690.6 and Section 723.51. See Comments to Sections 690.6 and 723.51-

Subdivision (g). Subdivision (g) provides an immnity from liability

comparable to that provided by (overnment Code Section 822.2 (misrepresenta-

tion by public employee}.



§ 690.6 (amended). Earnings for personal services of persons other than
employees

Sec. 4. Secticn 630.6 of the Code of Civil Procedure is amended

to read:

690.6. (a) As used in this section, "earnings" do not include

compensation payable by an employer to an emplcyce for personal services’

performed by such smpleoyss, whether denominated as wanes, salary, commis-

sion, bonusg, or otherwiss.

¢a3 {(b) All the earnings of the debtor due or owing for nis
personal services shall be exempt from levy of attachment without
filing a claim for exemption as provided in Section 690.50.

¢e) {c) One-half,or such greater portion as is allowed by statute
of the United States, of the earnings of the debtor due or owing for
his personal services rendered at any time within 30 days next pre-
ceding the levy of execution shall be exempt from execution without
filing a claim for exemption as provided in Section 690.50.

¢ed {d) Such additional portion of his earnings which a debtor

proves is essential for the support of himself or his family shall be

exempt from levy of execution. Ail-ef-puch-earningsy-if-nceessary-fer

the-use-eof-the-debtorls-fapily-residing-in-this-state-and-supported-in
whele-or-in-pari-by-the-debiors ~unless-the-debta-ares
$1)--Ineurved-by-the-debiory-his-wifey-or-his-family-for-the- com-
mOR-Recescaries-of-1ifey
£3]--Ineurred-for-personal-eerviees- rendered - by-any-empiayee-or
former-employee-of-she-debiory
€49 (e) The court shall determine the priority and division of
payment among all of the creditors of a debtor who have levied an execu-

tion upon nonexempt earnings upon such basis as is just and equitable.
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{ed (f) Any creditor, upon motion, shall be entitled to a hear-
ing in the court in which the action is pending or from which the writ
issued for the purpose of determining the priority and division of pay-
ment among all the creditors of the debtor who have levied an execution

upon nonexempt earnings pursuant to this section.

Comment. Section 690.6 is amended to limit its application to those
persons and earnings not protected under the Employees' Earnings Protection
ILaw--Chapter 2.5 {commencing with Section 723.10)(applicable only to
"employees"). See, e.g., Sections 723.11, 723.106. Section 690.6 accord-
ingly applies to persons who can be categorized generally as independent
contractors. As to these persons, Section 690.6 contimues prior law with
one exception. Subdivision (&) has been revised in conformity with Section
723.51 to provide an exemption for those earnings which the debtor proves
are essential for support. The standard provided is stricter than the
standard under former law; however, the former exceptions to the exemption
have been eliminated. See Comment to Section 723.51. See slso Recommenda-

tion Relating to Attachment, Garnishment, Exemptions From Execution:

Employees' Earnings Protection Iaw (1971).
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§ 690.7 (repealed}
Sec. 5, Section 690.7 of the Code of Civil Procedure is

repealed.
699'?¢--Ea9--Te-the-aaximumr&ggreéate-valae-ef-ene-thausand
dellars- {,000);-any- conbinntion-of-the-following: - - savings-depesite
iny-ghares-er-other-aeeounte-iny-or-shares-ef-sieek-afy-any-ctate-or
federnl-pgavinge-and-leoan-asgoeiationy-savings-depostiiat-ghall-in-
etude-investmens-eertificatect -and-tvishdrawvable-sharea -aa-defired
in-Beetion-5061-and-5067-of-the-Finaneial-Codes-respectively-
{b)--Bueh-exemption-set-forth-in-subdivision-{a}-chali-be-a-maxi-
muz-ef-one-theusand-deilars-{§1;000) - per-persony ~whether-the-character

ef-the-prepersy-be-separaie-or- commani sy

Comment. Section 690.7 is superseded by new Sections 690.7 and 690.7-1/2.
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§ £90.7 (added). Deposit account; exemption fram attachment

Sen. 6. Section H90.7 is adﬁed to the Code of Civil Procedure,
to read:

600.7. (a) As used in this section, "debtor" includes an indi-
vidual, corporation, partnership, and unincorporated association. TFor
the purposes of this sectlon, = husband and wife shall be treated as
one individual.

(b) As used in this section, "deposit account” means:

(1) A deposit or account in any "wank" described in Section 102
of the Financial Cede.

(2) A savings deposit in, share or other account in, or share of
stock of any stete or federal savings and loan association. As used
in this parsgraph, "savings deposit" includes "investment certificate”
and "withdrawable share” as defined in Sections 5061 and 5067 of the
Fipancial Code.

(3) 4 share or certificate for funds received of the member of a
credit union and all the accumulation on such share or certificate.

(c) A deposit account owned by a debtor is exempt from attachment

-

to the extent of the lesser of:

(1) Fifteen hundred dollars ($1,500).
(2) The amount by which fifteen hundred dollars {$1,500) exceeds

the amounts in &ll other deposit accounts owned by the debtor on the

date of levy.

(d) A deposit account ovmed by & debtor is exempt from attachment
in the amount essentisl for the support of the debtor or his family or

esgsential for the maintenance and continuance of his business.

(e¢) Any debtor claiming an exemption under this section must list
in his claim for exemption under Section 690.50 all deposit accounts
standing in his name whether alone or with others and all amounts held

in such accounts on the date of the levy.
. hoo
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(f) For the purposes of this sectlon, it ghall be presumed that
all amounts in all deposit accounts standing in the name of the debtor
either alone or with others are owned by the debtor. The presumption
established by this subdivision is a presumption affecting the burden
of proof.

{g) The exemptions provided by this section are not applicable
where the attachment is sougnt to enforce a court order for the support
of any person or to collect a state tax liability as that term 1s
defined in paragraph {(2) of subdivielon {a) of Section 723.31.

(h) Nothing in this section affects thz rights of a banker under
Section 3054 of the Civil Code.

Caveat. There is no procedure under California law permitting the
debtor to obtain a hearing prior to a prejudgment levy of attachment.
Recent decisions of both the United States Supreme Court and the Cali-
fornia Supreme Court raise a serious question whether the absence of
such & procedure causes such a levy to be unconstitutional. E.g.,

Sniadach v. Family Financc Corp., 395 U.S. 337 (1969); McCallop v.

Carberry, 1 Cal.3d 903, 46k ».2d 122, 83 Cal. Rptr. 666 (1970); Blair
v. Pitchess, Cal.zd , P.2d , Cal. Eptr. (1971).
The California Supreme Court presently hes urder submission a case in
which the procedure for prejudgment attachment of a bank account has

been challenged on consbitutional grounds. See Blair v. Pitchess, supra

n.16. If the court hoids that such procedure 1s not constitutional, it
will be necessary to make approPriate_revisions in the law. This recom-
mendation dces not attempt to do that. This recommendation does provide
limitations on the amounts which may be attached in circumstances where

attachment is constitutionally vrermitied.
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Comment. Section 690.7 provides exemptions from attachment of various
types of savings and commercial accounts. For similar, but more limitegd,
exemptions of such accounts from execution, see Section 690.?-1/2.

Accounts protected. The accounts protected under Sections 690.7 and

590.7-1/2 include savings and loan association accounts, credit union accounts,
and bank accounts--whether savings or checking acecounts. See subdivision (b}
{(defining "deposit account"). Under prior law, the amount exempt depended
on the type and holder of the account: Checking acconnts and bank accounts
generally were not protected; $1,000 in a savings and loan assoclation
account and $1,500 in a credit union account was exempt. See former Section
690.7 and former Financial Code Section 15406. These exemptions were cumu-
lative so that a single debtor could exempt a total of $2,500 by proper
allocation of his money. Sections 690.7 and 690.7-1/2, on the other hang,
provide a single aggregete exemption applicable toc all types of accounts,
including bank savings and checking accounts.

The failure of prior law to provide any exemption for personal checking
accounts~-the usual depository for current earnings--viclated the spirit if
not the letter of both recent federal legislation and judicial declsions.

See 15 U.8.C. §§ 1671-1677; Suniadach v. Family Finance Corp., 395 U.S. 337

(1969); MeCallop v. Carberry, 1 Cal.3d 903, k6l P.2a 122, 83 cal. Rptr. 666

(1970); Blair v. Pitchess, Cal.3d R P.2d s Cal. Rptr.

(1971). See also Recommendation Relating to Attachment, Garnishment, Fxemp-

tions From Execution: Employees' Earnings Protection law (1971), reprinted
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!

in 10 Cal. L. Revision Comm'n Reports __ (1971). It should be noted, how-
ever, that the exemptions provided by Sectlons £80.7 and 650.7-1/2 are ex-
clusive, They are in no way dependent upon & showing by the debtor that the .
amount claimed as exempt represents his earnings. Nor may the debtor claim a
grester amount as exempt by showing fhat amounts deposited were derived from
his =arnings.

Persong protected. A business as well as &n individual may take advantage

of the exemptions from attachment provided by Section 690.7. See Ssction
£90.7(a). A business is not provided an analogous exemption from execution
under Section 690.7-1/2. See Section 690.7-1/2(a).

A husband and wife are tremted as one person for the purposes of Sec-
tions 690.7 and 690.7-1/2. See subdivision (a)}. Accordingly, they are en-
titled to only one exemption and accounts standing in the name of either or
both of them must be 1listed in the claim of exemption even though only one
of them is sued or is thz judgment debtor.

Although subdivision {&) gives “"debtor" a special meaning for the pur-
poses of Sections 690.7 and 690.7-1/2, it is clear thet there is no adjudi-
cated debt in the case of attactment. The general definition of "debtor"
contained in Section 690(c){debtor included defendant and judgment debtor}
is fully applicable to both sections.

Exemption must be claimed. The exemptions provided by Sections &90.7

end 690.7-1/2 must be claimed pursuant to Section 630.50. See Section 690{a).
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This requirement makes it possible to limit the amount to be exempted by
taking into consideration all other accounts owned by the debtor. Never
theless, in the ordinary case, it is anticipated that the release of funds
pursuant to the exemption provided by Section 690.7 or 690,7-1/2 will be
expeditiously accomplished. Where only the basic exemption is claimed, it
will be easy to campute the exempt amount and there should be little occasion
for the filing of counteraffidavits by a creditor; the attaching officer will
be able to make the necessary distributions on the basis of the debtor's
affidavit alone.

Basic exemption. As much as $1,500 in the debtor's account is exempted

from attachment by Section 690.7(c). A similar $500 exemption from execution
is provided by Section 690.7-1/2(c}. This basic exemption is an aggregate one,
however. Hence, a debtor may claim as exempt from attachment only that por-
tion of an account levied upon which, when added to all other amounts held

by the debtor in other accounts on the date of the levy, equals $1,500. The
exemption must be claimed and the burden of proof is oh the debtor to show
that he is in fact entitled to exempt the amount claimed. See subdivision
(£). See also Section 690.50.

In claiming the exemption, the debtor must list in his claim for exemp=
tion the amount he holds in all other accounts on the date of the levy even
though the other accounts are not levied on. See subdivision (e}. In com-
puting the amount of the debtor's exemption, any account standing in the debtor's
name, incloding all joint accounts, are presumed to be the debtor's. This
presumption is one affecting the burden of proof. See subdivision (f). See

also Evidence Code Sections 605, 606. Some or all of such accounts may in
—

—

fact not be subject to attachment or execution to satisfy”theq#ﬂaxﬂ#4;<ﬁﬂigafibn

T
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hecguge of the usture of the account or the charscter of the funds in the

account. See Tinsley v. Bauer, 125 Cal. App.2d 724, 271 P.2d 116 (195&);

Spear v. Farwell, 5 Cal. App.2d 111, 42 P.2d 391 (1935). Sectione 690.7

anrd 690.7-1/2 do not affect this immunity; & nondebtor may make his third-
rarty claim pursuant to Sectlon 690.

Additional exemption for support or continuation of business. The debtor

is given two edditional exemptions fram attachment that permit him to protect
an smount in excess of the basic $1,500 exemption if he is able to show such
amount is essential for the support of himself or his family (compare Section
723.51) or essential for the maintenance and continuation of his busipess.
See subdivision {d). The latter protection should be particularly helpful to
the smell business man in avoiding the tremendous impact of an attachment of
the operating funds of his business. It should be noted, however, that it
applies cnly against a levy of attachment end is limited to amounts essentlial
for the needs of the business,

Exclusion of attachments to enforce orders for support and to collect

state tax lisbilities. Subdivision (g) eliminates the exemptions otherwise

provided by this section where the attachment is sought to enforce a court
order for support or to collect a state tax 1liability. This special considera-
tion for such creditors is consistent with the special treatment accorded

them under the Employees' Earnings Protection Law {Chapter 2.5 of this title}
as well as under Title III of the federal Consumer Credit Protection Act. 3See

15 u.8.c. § 2673(p)(1), (3).

Banker's lien. The exemptions provided by Sections 690.7 and 690.7-~1/2
b

are limitations on garnishment procedures only; they do not in any way affect
the exercise of rights pursuant to Civil Code Section 3054 (banker's lien}.

See subdivision (h).
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§ 650.7-1/2 (added). Deposit account; exemption from execution

Seé. 7. Section 690.7-1/2 is added to the Code of Civil Pro-
cedure, to read:

690.7-1/2. (a) As used in this section, "debtor" means an
individual and does not include a corporation, partnership, or
unincorporated association. For the purposes of this section, a
husband and wife shall be treated as one individual.

(b) As used in this section, "deposit sccount" means:

(1) A deposit or account in any “bank" described in Section
102 of the Financial Code.

(2) A savings deposit in, share or other account in, or share
of stock of any state or federal savipgs and loan associstion. As
used in this paragraph, "savings deposit" includes "investment cer-
tificate" and "withdrawvable share" as defined in Sections 5061 and
5067 of the Fimancial Code.

(3) A share or certificate for fumds received of the member of

a credit union and all the accumulation on such share or certificate.

(c) A deposit account owned hy a debtor is exempt from execution
to the extent of the lesser of:

(1) Five hundred doliars ($500).

(2) The amount by which five hundred dollars {$500) exceeds the
amounts in all other deposit accountz owned by the debtor on the date
of levy.

(d) A deposit account ocwned by a debtor is exempt from execution
in the amount essential for the support of the debtor or his family.

{e) Any debtor claiming an exemption under this section must
list in his claim for exemption under Section 690.50 all deposit
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accounts standing in his name whether alone or with others and all
amounts held in such accounts on the date of the levy.

(f} For the purposes of this section, it shall be presumed
that all amounts in all deposit accounts standing in the name of
the debtor either alone or with others are owned by the debtor.

The presumption established by this subdivision is a presumption
affecting the burden of proof.

(g) The exemptions provided by this section are not applicable
where the execution is sought to enforce a court order for the sup-
port of any person or to collect a state tax liability as that term
is defined in paragraph (2) of subdivision (a) of Section 723.31.

(h) FNothing in this section affects the rights of a banker

under Section 3054 of the Civil Code.

Comment. Section 690.7-1/2 is added to provide protection from execu-
tion similar to that provided by Section 690.7 from attachment. See Section
690.7 and Comment thereto. However, the exemptions provided by Section
690.7-1/2 are available only to individuals, and no exemption is provided
for amounts necegsary to maintain or continue the cperation of & business.
Compare subdivisions (a) and (d) of Section 690.7 with subdivisions (a) and

(d} of this section.
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§ 690.18 (smended). Exemptions; public and privete pension,
retirement, disability or death benefits; vacation credits

Sec. 8. BSection 690.18 of the Code of {ivil Pro- "

cedure is amended to read:

690.18,
((a) All money received by any person, a resident of the state, as a pen- ;

sion, or as an annuity or retirement or disability or death or other benefit,
or as a return of contributions and interest thereon, from the 1nited States
government, or from the state, or any county, city, or city and couniy. or |
other political subdivision of the state, or any public trust. or public cor- i
poration, or from the governing bedy of any of them, or from any public ‘
board or boards, or frem any retirement, dizability, or annuity systun es-
tablished by any of them pursuant to statute, whether the same shall be in

the actual possession of such pensioner or beneficiary, or deposited by kim.

(b) All money held, controlled, or in process of distribution by the stute,
or a city, city and county, county, or other political subdivision of the
state, or any public trust or public corporation, or the governing body of
any of them, or by any public board or boards, derived from the contribu-
tions by the state or such city, county, city and county, or other nolitical
subdivision, or such public trust, public corporation, governing hody, or
public board or boards, or by any officer or employee thereof, for retire-
ment or pension purposes or the payment of disability, death. or other
benefits, or the payment of henefita payable to, or the reimbursement of
benefits paid to, employees thereof under the provisions of the Unemploy-
ment Insurance Code, and all rights and benefits acerved or aceruing to
any person under any system established pursuant to statute by the state,
city, city and county, county, or other political subdivision of the state, or
any public trust o public corporation for retirement, annuity, or pension
purgoses or payment of disability or death benefits, and all vacation credits
accumulated by a state employee pursuant to the provisions of Section 18050
of the Government Code, or any other public employee pursuant to any law
for the accamulation of vacation credits applicable 1o such employer. Such
moneys, benefits, and credits shall be exempt without filing a claim of
exemption as provided in Section §90.50.

(¢) All money held, controlled, or in process of distribution by any pri-
vate retirement plan, including, but not !limited to, union retirement plans,
or any profit-sharing plan designed and used for retivement purposes, or
the payment of benefits as an annuity, pension, retirement sliowance, dis-
ability payment or death benefit from such retirement or profit-sharing
plans, and ail contributions and interest thereon returned to any member
of any such retirement or profit-sharing plan, are exempt from exceuting,
attachment, or garnishment in any bankruptey proceeding. B S e
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(d) All periodic payments payable by s pension or retirement

plan that are not otherwise exempt by law are exempt from levy of

execution in the amount that is exempted by Sectlon 723.50 without

filing a claim for exemption as provided in Section 690.50.

(e) Nothing in this section limits the applicability of any

exemption otherwise provided by statute.

Comment. Subdivision {¢)} of Section 690.18 formerly excluded Keogh Act
plans from the exemption provided by this section. Such exclusion conflicted
with the exemption provided such plans under Sections 28002 and 28005 of the
Corporations Code. The conflict has been resclved by deletion of the refer-
ence to Keogh Act plans from Section 690.18.

Subdivision (d) has been added to Section 690.18 to satisfy the federal
restrictions on garnishment of "periocdic payments pursuant to & pension or
retirement program" provided by Title III of the Consumer Credit Protection
Act of 1968. See 15 U.S.C. §§ 1672, 1673.

Subdivision (e} has been added to make clear that this section is not
the exclusive source of exemptions for retirement funds. See, e.g., Corp.
Code § 28005; Fduc. Code § 13808 (State Teachers' Retirement System); Govt.
Code §§ 21201 (State Employees' Retirement Law) and 31452 {County Employees®

Retirement Law of 1937).

Noﬁe: The Commission is actively engaged in a general review of the
California statutes relating to the entire field of attachment, garnishment,

and execution with a view to recommending the enactment of a comprehensive
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revision of this body of law at a future session of the Legislature. The
revisions made in Section 690.18 are designed to cure obwvious defects in the
law and to enable the State of California to secure federal approval of the

Employees' Earnings Protection Law. ©See Recommendation Relating to Attach-

ment, Garnishment, Exemptions From Execution: Employees' Earnings Protection

Law (1971}. The Commission plans to reconsider this section in connection

with the general review mentioned gbove.
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§ 690.50,(amendea)

Sec. 9. Section £30.50 of the Code of Civil Procedure is

arended to read:

€ 690.50.
((a] If the prc;pei-tar mentioned in Secrions 880.1 1o 69020, inclusive, shail be levied

upon uvhder writ of attachment of pxecution, the defendant or judgment debtor
{herein referred to a8 “the debtor™}, In order to avall himaself of hix exemption rights
as to such property, shall within 10 days from the dote such property was levied npun
deliver to the levying officer an aftidavit of himsei? or his agent, tegether with u
copy thercof, alleging that the property levied upon, identifying it, iz exempd, wpecity-
ing the section or sections of this eode on which he relies for his cluim to exemption,
and all facis Decessary to support his claim, and eise stating thercin hls address
within this state for the purposc of permitting service by mail upon him of the
counteraffidavit and any notice of the moUon herein provided

{b} Forthwith npon receiving the alfidavit of exemption, the levying officer shall
perve upon fhe plainiiff or the peraoch in whose favor the writ runs (herein refor-
rod to #8 “the creditor”), either personally or by matl & copy of the affidavit of
exemption, logether with » writlng, sigoed by the levying officer, stating that the
claim to exemption has been received and that the ofticer will release the property
uiiess he receives From the creditor s counteraffidevit within five days after service
of such writing. ) :

{e) 1f the ereditor desires tu contest the claim to exemption, he shall, withis such
petiod of five duys, Tile with the levylag officer a comnteraftidavit alleging that the
property ke wot exwmpy withie the meaniag of the gection or sectiony of this code
relied upon, or If the cluim te exemption b2 based on Sectlons 890.2, 600.3, 660.4,
D06 sallegiog that the vilue of the property clalmed to be exempt i# 1o excess of the
vaiwe stated in the applicable section or sectlons, together with proof of service of 2
copy of =uch counteraffiduvit upon the debbor. : ’

{d} If no such pounteraffidevit, with soch proof of service, is so fited with the
levying officer within the time allowed, the ofticer shall forthwith release the
Froperty. : o

{0} 12 such counteraffitavit, with such proof of gorvice, Is so flled, efther the
creditor of the debtor shell be entitled to & besring in the court in which the action
is pending or from which the writ issued for the purbose of determining the ciaim
to exemption, the priority or division of payment betwesn one or Mmore creditors from
noncxempt earnings uader the provisions of Sectlon 6908 or the valpe of the prop-
erty clatmed to be exempt.  Such hearing shatl be granted by the court upon reotlon
of either party made within five days afier the counteraffldavit i tied with the
levying officer, and such hearing must be had within 15 days from the date of the
making of such metion unless contluued by the court for good cause. The party
making the motion for hearing shall give vot less than tive days' notice In writing
of wuck hesring to the levying officer and to the other party, and apecify therein
that the hearing is for the purpose of determicing the claim to exemption. The no-
tiee may be of wotien or of hearing and upen the filing of the notlce with the clerk
of cogrt, the meotion is deemed made. :

() If neither party makes such motion within the time aliowed, or if the levying
officer ghall not bave been served with a copy of the notice of hearing within 10 days
after the filing of the countecaffidavit, the levying officer shall forthwith releasc
the property to the deltor, ’ :

(&) At any time while the proceedings are pending, upon wotlon of éltber party or
upon its own motion, the court may (1) order the sale of any perishable property heid .
by such ofticer and direct disposition of the proceeds of such sale, and (2) make such
other orders us may be proper under the partlcuisr drcomstacees of the cpse. Any
orders so made may be modifled or vacated by the court or jodge granting the same,
or by the court in witeh the proceedings are pending, at any time during rhe pea-
dency of the proccedings, upon such terma a8 may be just.

{n) The levying offieer in all cases shall retain physical possession of the property
Jevied upen if it is capable of physical possession, or In the case of property not
capable of physical possesaion, the levy ahall remain in fal} force and effect, pendicg
the final deterwlnstion of the claim to exemption. However, ne sgle under execu-
tion shall be bad prior te such final detercinetion unless an order of the court
hearing the clalm for exemptinn shall s provide.
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(I} At such bearing, the party claiming the exemption shall have the burden of
proof, The affidavita apd counteraffidarits shall be filed by the levying officer
with the sourt and shall constitute the pleadings, subject to the power of the court
to permit an amendment in the interests of justice. The affidavit of exemption
shall be deemed controverted by the counteratfidsvit and both shall be received In
evidence, Nothing herelu shall bo construed to deprive anyone of the right to a
Jury trial in any case where, by the Constitution, such right is given, but a jury
telal may he walved !n any such ecase in like manner as in the trial of an action.
No findings aball be required in a proceeding under this section. When the hearing
is bofors the court sitting witkont a jury, apd no evidence other than the affidavit
and eonnteraffidavit la offered, the court, if satisfied that autficlent facts are shown
therehy, may muke ite determination thercon, Otherwise, it ahgll order the bearing
econtinued for the production of pther svidence, oral or decumentary, or the filing of
other affidavits and counterafflidavits. At the conclusion of the hearing, the court
shall give jndgment derermining whether the claim to exemption shall be allowed
or pot, ln whole oz in part, and may sne Judgnent determining the priority or divi-
alon of paymett hetween one or more creditors from nenexempt earnings nnder the
provisions of Bection 600.6, which judgment shall be determinative as to the right of
the creditor to have the property taken and held by the offieer or to ambject the

- property to payment or other satisfactton of his jndgtnent. In such judgment the
eourt shall make afl proper ovders for the disposition of such property or the pro-
coeds thereof.

) A copy of any judgment entemd in the trin) court shall be forthwith trasamit-
ted by the clerk to the levying officer In onder to permit such ofticer {o either release
the property attached or to continue to hold It to seil it, in sccordance with the
provisions of the writ previously delivered tc him. BSuch officer, unless an appeat
from the jndgment s waived, or the judgment has otherwise become finel, shall
cobtigng to hold such property under attachment or execution, continuing the sale
of any property held under sxecution unt.ll such hndgment hwomes final. However,
if a claim o exemaption woder Section,800.6.1s ajlowed by ndgment, the debtor
lhallheenuﬂedmnmlemottheearm:nexemd attheexpluﬂouofthree
days, unless otherwise ordered by the court, or unless the levying officer shall have
been served with a copy of & notice of appeal from the judgment.

(k) When. acy documents required hereander are served by mail, the provisions
of this code relating to service by mafl shall be applicable thereto.

() Whanever the time allowed for an act to be done hereunder is extended by the
court, written notice thereof shall be given promptly to the opposing party, unless
such notica be waived, and to the levying officer.

{m) An appeal les from sny judgment under this seetion. Such appeal {0 be
taken ip the manner provided for appeals in the court ta which the proceeding is had.

Comment. Section 690.50 is revised to include appropriate

references to Sections 690.5-1/2, 690.7, 690.7-1/2, and 690.18.
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§ 710 (amended)

Sec. 10 . Section TM0 of the Ccde of Civil Procedure is amended
to read:
? Tlﬂ?

(a) Whenever a judpriant for the payment of money is rendered by any
court of this state against ¢ defendant to whom money i3 owing and un-

- paid by this state or by any caunty, city and county, city or municipality,
quasi-municipality, distriet or public corperation, the judgment creditor
may file 2 duly authenticated sbstract or transeript of such judgment to-
gether with an affidavit stating the exact amount then due, owing and
unpaid thereon and that he degires to aveil himealf of the provisions of
thia section in the manner az follows:

1. If asuch moneyswape—ci—ealary i3 cwing and unpaid by this state
to such judgment debtor, said judgment creditor shall file said abstract
or transeript and affidavit with the stote department, board, office or com-
mission owing such money~warzo-er-colery to said judgment debtor prior
to the time such state department, board, office or commission presents the

- claim of such judgment debtov tharefor to the State Controller er-to-the
! Stnte-Personnel-Reand, Said ctats departnrert, board, oifice or commission
e in presenting such claim of cuch judgment debtor to said State Controller
: shall note thersunder the fact thal the filing of such abstract or transeript
and affidavit and stsie the amount unpsid on said judgment as shown by

asid affidavit and akall alss note any smounts advanced to the judgment

debior by, or which the iudgment debler owes 'o, the State of California

by reason of advances for exponses or for any other purpose. Thereupon

the State Controller, to discherge such cleim of such judgment debtor,

. shall pay into the court which issued such abstrect or transcript by his war-

rant or check payable to said eccrt the whole or such porlion of the amount

due such judgment debtor on such claim, n%ter deducting from such elaim

an amsunt sufficient to reimburse the state depariment, board, officer or
commission for any amcunts advonced o seid judgment debtor or by him
owed to ihe State of California, o1 i-eftsy-Jdedusting-therefrem-an-amount-
'Wﬂﬁekﬁm%&r—mm%ﬁkwﬁeé—mhmmm
_Wf—%m-eami::g}ﬁsia@4¢%!:ﬁé&ég:ﬂ%%—d&b@&p—iﬂf—hiw
sepviess-ie—the~gtatc—endersdmobany—time-witin-2E—doys-nest-preceding
4he-filing-of-such-abstract-onipancerizd; as will setisfy in full or to the great-
est extent the amount unpsid cn zaid judgineat and the balance thereof,
if any, to the judgmesnt dchior.

2. If such money—wencser—ixdery 3 owiry and unpaid to such judg-
ment debtor by any county, city and county, eity or municipality, quasi-
municipality, district or public cerperation, said judgment creditor shall
file said abstract or transcript and affidavit with the acditor of such county,
c.ty and county, city or municipality, guasi-tuunicipality, district. or public
corporation (and in case there be no euditor then wila the official whose
duty corresponds to that ¢f muciter). Thevempon eaid auditor (or other
official) to discharge svch claim of eveh jirdzmant COtor zhel! pay into the
eourt which issued svch absirast ~r ironecrint by his warrant or check
payable to said court the whelz ov zuch portion «f the rmount due on such
elaim of such judpmrent debior, Jemrmnnes npnmi=eom— o on olr-vr—steh—
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isfy in full or to the greateat etent the amount unpaid on said judﬁment
and the balance thereof, if any, to the judgment debtor.

{b) The judgt;ient creditor upon filing such sbstract or transcript and
affidavit shall pay a fee of two dollars and fifty cents ($2.50) to the person
or agency with whom the 2ame is filed.

() Whenever a court receives any money hereunder, it ahall pay as much
thereof as is not exempt from execution under this code to the judgment
creditor and the balance thereof, if any, to the judgment debtor. The pro-
cedure for detzrmining the claim of exemption shall be governed by the
procedurs set forth in 690:26-ofthig-eege- Section 690.50.

td) In the event the moneys owing to a judgment debior by any govern-
mental agency mentioned in this section are owing by reason of an award
made in & condemuation proceeding brought by the governmenta! agency,
such governmental agency may pay the amount of the award to the clerk
of the court in which such condemnation proceeding waa tried, and shall file
therewith the abstract or tramscript of judgment and the affidevit filed
with it by the judgment creditor. Such payment inte court shall constitute
payment of the condemnation award within the meaning of Section 1251 of
this code. Upon such payment into court and the filing with the county
clerk of such abstract or transcrint of judgment and affidavit, the county
clerk shall notify by mail, through their attorneys, if any, all parties inter-
ested in aaid award of the time and place at which the court which tried the
condemnation proceeding will determine the conflicting claims to said award,
At said time and place the court shall make such determination and order
the distribution of the money held by the county clerk in accordance there-
with,

fe3 The judgment creditor may sfate in the affidavit any fact or facts
tending to establish the identity of the judgment debtor. No publie of-
ficer or employee shall be hable for failure to perform any duty imposed by
this seetion unless sufficient information is furnished hy the abstract or
transcript iogether with the affidavit te enable him in the exercise of rea-
sonable diligence o ascertain such identity therefrom and from the papers
and rccords on file in the office in which he works. The word “office”
as used herein does not include any branch or subordinate office located in
g different city.

;g; ;; ]I x Ii. l. l II i - ! E-]- E ]‘I w
pansarpt—and—atfidavii—apatnsi—any priser—or—iale pwrp—ta—thre—e
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G- e ()-@- ._
Any fees received by a state agency under this section shall be de-

posited to the credit of the fund from which payments wers, or would be,
made on account of a garnishment under this section, Fer-the-purpose-of

B-E i E R REPA 3=y-FH

{g) This section does not authorize the withholding of earnings

of a publiz employse. The =arnings of a public employse may be with-

held only pursuant to Chapter 2.5 {ecammencing with Section 723,10}

Comment , Section 710 is amended to eliminate the use of the abstract

procedure as a means of garnishing the wages or salary of a public employee.

The esrnings of such smployees may be withheld pursuant to the Employees!'

Earnings Protection Law only. See Chepter Z.5 {commencing with Section

723.10).
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Sec. 11. Chapter 2.5 (commencing with Section 723.10) is sdded
to Title 9 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 2.5. EMPLOYEES' EARNINGS FROTECTICN LAW

Article 1. Short Title; Definitions

§ 723.10. Short title

723.10. This chapter shall be known and may be cited ma the

"Bmpioyees' Earnings Protection law.”
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§ 723.11. Definitions

723.11. A4s used in this chapter:

(a) "Barnings" means compensstion payable by an employer to an
employee for nersonal services performed by such employee whether
denominated as wages, salary, commissiocng: bomus; or otherwise.

(b) "Employee" means an individual who performs services subject
to the control of an employer as to both what shall be done and how it
shall be done.

{¢) "Employer" means a person for whom an individual performs
services as an employee.

() "Judgment" includes a support order.
{e} "Judgment creditor" means the person in favor of whom a judgment

is rendered and includes his representative. As applied to the state, “judg-

ment creditor" means the specific state agency seeking to collect-a judg-
ment or tax liability.

(£} "Judgment debtor" means the person against whom a judgment is
rendered.

f ) "} R " ¥ ) . '
‘(&) Hpdrach" includes an individi#), a corporation, a partnership

or other unincorporated association, and a public entity.
(h) "State Administrstor" means the Department of Industrial

Relations.

Comment. Section 723.11 states definitions used in applying this chap-
ter. Subdivisions (a), {b), and (c) make clear that this chapter deals only
with the garnishment or withholding of earnings for services rendered in an
employer-employee relationship. Subdivisions {b) and (c) are based on the
common law requirements for such relationship. It should be noted that an
employee may be given considerable discretion and still be an employee so
long as his employer has the legal right to control both method and result.

However, no attempt is made here to incorporate specific case lavw arising
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out of situations involving problems and issues unrelated to the purposes
and procedures relevant in applying this chapter. "Employee” includes both
private and public employees. (See subdivision {g).) See also Section
T10.

"Earnings" embraces all remuneration "whether denominated as wages,
salary, commission, bomus, or otherwise." The infinite variety of forms
which such compensation can take precludes a more precise statutory defini-
tion. Accordipngly, the State Administrator, who is suthorized and directed
to adopt "such rules and regulations as are reasonably necessary for the
purpose of administering . . . this chapter,” will be required in some cir-
cumstances to provide rulings consistent with the statutory definition as to
whether certain items are an emplcpee's.earnings. See Section T23.151. One such
item will probably be vacation credits or pay. Different employers will treat
this form of compensation differently. Generally spesking, however, vaca-
tion pay should be subject to withholding only when paid, i.e., vwhen the
employee goes on vacation or terminates his employment in circumstances where
he has the right to be paid his accrued benefits.

Unlike the definition of "earnings" used in Title III of the federal
Consumer Credit Protection Act of 1968, the term used here does not include
"periodic payments pursuant to a pension or retirement program." Separate

treatment is accorded such payments under Section 690.18.
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Article 2. General

§ T23.20. Chapter exclusive procedure for withholding earnings

T723.20. The earnings of an employee shall not be required to be
withheld for payment of a debt by means of any Judicial procedure other

than pursuant to the provisions of this chapter.

Comment. Section T723.20 makes the Employees' Earnings Protection Law
the exclusive judicial method of compelling an employer to withhold earnings.
Attachment of earnings before judgment is abolished by subdivisions (b) and
(e) of Section 690.5-1/2, For provisions relating to voluntary wage assignments,
see Labor Code Section ZCO. For issuance of an earnings withholding order
to enforce an order Tor support, see Section 723.30 and Civil Code Section
4701. This chapter has no effect on judgment collection procedures that do
not involve the withholding of an employee's earnings. See, e.g., Sections
690.7, 690.7-1/2 (bank accounts), and Section 690.18 (retirement funds).
However, where an employee's earnings are sought to be garnished, the creditor
must comply with the provisions of this chapter. This rule applies to public
entities as well as private persons. This chapter, for example, imposes
significant limitetions on the state’s ability to garnish wages for tax
delinquencies pursuant to its warrant and notice procedures. 5See Section
723.31.

Of course, the Employees' Earnings Protection Law has no effect on
matters that are preempted by the federal law, such as federal bankruptey
proceedings-~including proceedings under Chapter 13 of the National Bankruptey
Act--and federal tax collection procedures. E.g., Int. Rev. Code of 195k,

§ 6334(c). Nor does this chapter apply to deductions which an employer is
authorized by statute to make for such items as insurance, premiums and payments
to health, welfare, or pension plans. See, e.g., Govt. Code §§ 1158, 12420;

Iabor Code §§ 224, 300.
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§ 723.21. levy made by earnings withholding order

T23.21. p levy upon the earnings of a judgment debtor ghall be
made by an earnings withholding order, directed to his employer,

in accordance with this chapter.
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§;73§.22. Term of withholding period; employer's duty to withhold

723.22. (a) As used in this section, "withholding period"”
means the period which commences five (5) calendar days after
service of an earnings withholding order upon the employer and
which contimies until the first of the following dates:

(1) The one hundred and twenty-fifth day after the order was
served.

(2} The date of termination requested by the creditor or
ordered by the court.

(3) The date the employer has withheld the full amount speci-
fied in the order.

(b) Except as otherwise provided by statute, an employer
shall withhold the smounts required by an earnings withholding order
from all earnings of the employee payable for any pay period of such
employee which ends during the withholding period.

{c) Notwithstanding subdivision (b), an employer shall cease
withholding pursuant to an earnings withholding order whenever he
is sexved with a certified copy of a satisfaction of the judgment
upon which the order is based.

{d) An employer is not liable for any amounts withheld and
paid over to a judgment creditor pursuant to an earnings withholding
order prior to service upon the employer of a written notice of
termination of such order or a certified copy of a satisfaction of
the Judgment upon which the order is based.

(e) For the purposes of this section, service shall be deemed

complete on the date the document served is actually first received
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at either the branch or office where the employee works or the

office from which he is paid.

Corment. Section 723.22 states the basic rules governing the
employer’'s duty to withhold pursuvant to en earnings withholding order.
Subdivision (b) requires the @mployer to withhold Ifrom all earnings of
an employee payable for any pay period of such employee which ends during
the "withholding period.” This latter period is described in subdivision
(a).

The withholding period generally cormences five calendar days after
service of an earnings withholding order. Tine five-day delay affords the
employer time to process the order within his organization, l.e., deliver
the order to the proper departrznt, maks bookkeeping adjustments, and so
on. The introductory clause to subdivision {b) reccgnizes certain excep-
tions to this gereral rle., An employer is not generally required to
withhold pursuant to two orders at the same time; thus, & subsequent order
will not be given effzct. S2n Section 723.23 (priority of orders) and
Comment thereto. Moreover, withholding ray be delayed beyond the normal
five~day period where a prior essigruent of wages is in effect. BSee
Iabor Code Section 300 and Coureent thoreto.

The withholdings pericd does not end until the first of the events
described in paragraphs {J.) throug. (3) of subdivision (b) occurs; thus,
the employer has a continuing duty to withhold. The “ore shot” effect of

gervice of a writ ¢f exscution dces not apply here. See Recommendation

Relating to Attacoment, Garnishment, Exerptions Frou Execution: Employees'

Earnings Protection Iaw (1971).




Code Civ. Proc. § 723.22

Paragraph (1} provides a general expiration date 125 days after the
date of service--thus, the employer will usually be required to withhold
for 120 days.

Paragraph (2) reflects the fact that a creditor may voluntarily ter-
minate an order or the court may order termination. See Sectlon 723.105.
Of course, in some situations, the court will only modify the prior order,
and the employer then must comply with the order as modified.

Paragraph (3) requires the employer to stop withholding when he has
withheld the full amount specified in the order.

Again, it should be noted that there are certain exceptlons to these
rules. One of these is stated in subdivision {e¢) which requires the em-
ployer to stop withholding after he has been served with a certified copy
of a satisfaction of the judgment upon which the order is based. The
Judgment creditor has an affirmative duty to so inform the employer of
the satisfaction. See Section 723.27. Service of an order for the col-
lection of state taxes suspends the duty of an employer to withhold pur-
suant to a prior order. See Section 723.31 {tax orders). However, this
is only a suspension. After the tax order is satisfiled, 1f the duty to
withhold pursuant to the prior order has not ended under subdivision (b)
or (¢}, the employer must again withhold pursuant to the prior order.
Similarly, the duty to withhold is not terminated by the discharge or
suspension of an employee and, i1f the employee is rehired or returns to
work during the withholding period, the employer mast resume withholding
pursuant to the order. Finally, the termination of certain types of
orders-~orders for the collection of state taxes and support orders--are
governed by separate rules. See Sections 723.30 {support orders); 723.31
(tax orders).
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Sometimes an order will be terminated or the judgment upcon which it
is based will be satisfied without the employer's prior knowledge. Sub-
division (d) makes clear that an employer will not be subject to liability
for having withheld and paid over amounts pursuant to an order prior to
service of & written termination of the order or a certified copy of a
satisfaction of judement. The empldyee mist recover amounits previously
paid out from the creditor. See Section 723.105. See also Section 723.29
{employer entitled to rely on documents actually received).

An earnings withholding order may also be affected by federal bank-
ruptey proceedings. The state procedure provided here is, of course,

subordinate to the federal law governing bankruptcy proceedings.
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§ 723.23. Priority of orders generally

723.23. (a) Except as otherwise provided in this chapter:

(1) An employer shall comply with the first withholding
order which he‘receives.

(2) If the employer receives two or more orders on the same
day, he shall comply with the order issued pursuant to the judg-
ment first entered. If two or more orders received on the same
day are also based on judgments entered upon the same day, the
employer shall comply with whichever one of such orders he selects.

(3) If an earnings withholding order is received durlng the
period that an employer is required to comply with another earnings
withholding order for the same judgment debtor, the employer shall
not withhold earnings pursuant to the subsequent order.

(b} For the purposes of this section, an earnings withholding
order is received on the date it is actually received at either the
branch or office where the employee works or the office from which

he is paid.

Comment. Section 723.23 establishes the general rules governing
priority of earnings withholding orders. Generally speaking, the first
order received is given priority. Occasionally, two or more orders will
be received on the same day. In this situation, the employer must comply
with the order which was issued pursuant to the judgment first entered.
The date of entry of judgment will be indicated on the face of the order.
See Section 723.125. Imn rare instances, orders received the same day will

also be based on judgments entered the same day. In this situation, the
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employer has complete discretion to choose the order with which he will
comply. He must, of course, comply with one of these orders. For
exceptions to these basic priority rules, see Sections 723.30 {support
orders) and 723.31 (state taxes) and the Comments thereto.

Unless the subsequent earnings withholding order is for state taxes
or for support, an order is void which 1s received while the employer is
required to comply with another. Hence, with the exceptions noted, an
order to withhold for a second indebtedness received while the first
order is in effect does not offer a basis for discharge of the employee.
See L[abor Code Section 2929 and Comment thereto.

It should be noted that, in some circumstances, the operation of an
order may be suspended, but the duty to withhold is not terminated. See,
e.8., Section 723.3L (tax order suspends cperation of prior order}; ILabor
Code Section 300 (suspension where prior assigmment in effect). 3See also
Comment to Section 723.22. In such cases, as well as in cases where the
subsequent order is not given effect, the employer is required to advise
the creditor who has served the order that is suspended or not given
effect of the reason for the employer's action. See Sections 723.31(b)(5),
723.109, 723.127.

An employer is generally entitled to rely simply upon what is served
upon him. BSee Section 723.29 and Comment thereto. He is not required to

determine whether or not a creditor has either obtained or served an order

improperly.
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§ 723.2)4  Employer's service charge for withholding

723.2)L. Each time an employer makes a deduction from an employee's
earnings pursuant to an earnings withholding order, he may make an sddi~
tional deduction of one deollar ($1) and retain it as a charge for his

services in complying with the earnings withholding order.

Comment, Section 723.24 authorizes, but does not require, an employer
to deduct an additional dollar as a service charge each time he is regquired
to withhold & portion of his employee's earnings pursuant to an earnings with=-
holding order. TFor exemple, if the employee is paid weekly and an amount is
withheld each week pursuant to the earnings withholding order, the employer
mey deduct an additional service charge of one doller each week. A similer
one~dollar charge was formerly authorized under Civil Code Section Y701, A
charge of $2.50 was authorized under Code of Civil Procedure Section 710 when
earnings of a public employee were levied on under that section. However,
there was no provisionh authorizing an employer to meke a service charge in

connection with wage garnishments generally.
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$§ 723.25. Payment to Judgment creditor

723.25. {a) The amount required to be withheld pursuant to an
earnings withholding order shall be paid to the person specified in
the order within 15 days after each payment of earnings is made to
the employee unless the employer elects to pay in regular monthly
payments made not later than the fifteenth day of each month. In the
latter case, the initial monthly payment shall include all amcunts
required to be withheld from the earnings of the employee during the
preceding calendar month up to the close of the employee's pay period
ending closest to the last day of that month, and thereafter each
monthly payment shall include amounts withheld from the employee's
earnings for services rendered in the interim up to the close of the
employee's pay period ending closest to the last day of the preceding
calendar month.

(b) Notwithstanding subdivision {a), an employer is not required
to pay over an amount withheld until the sccumulated amount that has
been withheld and not paid over reaches ten dollars {$10). This sub-
division does not apply where it appears that no additional money
will be withheld from the employee's earnings pursuant to the particular

earnings withholding order.

Comment. Section 723.25 specifies when the amounts withheld pursuant
to an order must be pald over to the creditor. Generally this must be done
within 15 days after the employee 1s paid the amount remaining after with-
holding. See subdivision (a). Subdivision (a), however, permits the employer
to elect to make monthly remittances and subdivision {b) permits him to for-

ward paymenis even less frequently where only small amounts are being withheld.
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§ 723.26. Judgment creditor to furnish receipt for payment

723.26. Within 35 days after he receives any payment pursuant
to an earnings withholding order, the judgment creditor shall send

the judgment debtor a receipt for such payment by Pirst class mail.

Comment. The receipt reguired by Section 723.26 not only provides
the judgment debtor with a record of payments made on the Jjudgment but
also enables the judgment debtor to determine whether his employer has

paid the amount withheld from his earnings to the judgment creditor.
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4§ 723.27. Creditor reguired to notify employer when judgment satisfied

723.27. If the judgment pursuant to which the earmings with-
holding order is issued is satisfied prior to the end of the with-
holding pericd provided in Section 723.22, the judgment creditor
shall promptly file a satisfaction of judgment in the court which
issued such order and shall send a certified copy of such satisfac-

tion to the judgment debtor's employer.

Comment. Section 723.27 insures that an employer withholding earnings
parsuant to an order will be promptly notified when the Jjudgment pursuant
to vhich the order was issued is satisfied. In some cases, the employer
will be aware of the satisfaction bty virtue of having himself withheld the
amount necessary to satisfy the judgment. See Section 723.22{a){3). How-
ever, often the judgment will be satisfied by additional payments from the
debtor or through other debt collection procedures instituted by the
creditor. 1In the latter situation, the creditor has the duty to promptly
notify the employer of the satisfaction by sending him & certified copy of
such satisfaction.

Section 723.27 merely requires the creditor to file a satisfaction of
Judgment with the court which issued an earnings withholding order. This
will not always be the court which rendered the original judgment. As to
the general duty of a creditor to furnish a debtor a satisfaction of judg-
ment, including £iling In the court vhich rendered such judgment, see

Section 675.
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§ 723.28. withholding order for costs and interest

723.28. Subject to Section 723.109, after the amount stated
as owing in the earnings withholding order is paid, the judgment
creditor may apply for issuance of another earmings withholding
order covering costs and interest that may have accrued since

appiication for the prior order.

Comment. Section 723.28 makes clear that a Judgment creditor must
apply for another earnings withholding order to recover costs and interest
that accrue followiﬁg the application for a prior order. To illustrate:
A creditor obtains a Judgment which his debtor does not pay. The creditor
applies for and secures an earnings withholding order directed to the
debtor's employer. The application and order reguire payment of only
those amounts owing at the time of the application for this order. See
Sections 723.121 (application for issuance of earnings withholding order)
and 723.125 {content of earmings withholding order). After the applica-
tion for this order, further costs may, and interest on the Judgment will,
accrue. IFf the creditor wishes to recover these amounts by wage garnish-
ment, he mist apply for another earnings withholding order, following the
gsame procedure ag before. This application and order is subject to the
seme general requirements as any other withholding order. Tt-1s not eabitled to
any wriority over the Orders of other' crefitors) Hml the” creditor. iz vemhired

to comply with the waiting period prescribed by Section 723.10%.
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§ 723.29. Employer may rely on orders and notices proper on their face

723.29. Notwithstanding any other provisions of this chapter,
an employer who complies with any written order or written notice
vhich purports to be given or served in accordance with the provi-
sions of this chapter is not subject to any civil or criminal lia-
bility for such compliance unless he is actively participating in

g fraud.

Comment. Section 723.29 makes clear that an employer is protected
from 1iability where he complies with an order or written notice which
appears proper on its face. Occasionally, through mistake, inadvertence,
or even deliberate misconduct, an employer may be sent an order or notice
which appears vallid btut which has been improperly obtained or served. TFor
example, a creditor may violate the 10-day moratorium on service of a
second earnings withholding order. See Section 723.109 and Comment there-
to. The employer is not required in such circumstances to go beyond the
document itself and is not subject to liability where he complies with its
directions and is not actively participating in a fraud. The remedy of
the injured party in such a case is to proceed against the person who sent

the improperly obtalned or falsified document.
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§ 723.30. Orders for support

723.30. (a) A "withholding order for support" is an earnings
withholding order to enforce a court order for the support of any
person. A withholding order for support shall be denoted as such
on its face.

(bv) Notwithstanding any other provision of this chapter:

(1} The restrictions on earnings withholding contained in Sec-
tion 723.50 do not apply to a withholding order for support.

{2) An employer shall continue to withhold pursuant to a with-
holding order for support until it expires by its terms or the
court orders its termimation.

(3) An employer who receives a withholding order for support
shell withhold and pay over earnings of the employee pursuant to
such order even though he is already required to comply with another
earnings withholding order.

(4) An employer shall withhold earnings of an employee pursuant
to both & withholding order for support and another earnings withhold-
ing order simltaneocusly, but the amount to be withheld uhder the other
order shall be-based on the earnings of the employee remaining after
the amount withheld pursuant to the withholding order for support._has

first been deducted.

Comment. Section 723.30 provides special rules for an earnings with-
holding order to enforce a court order for the support of any person, includ-
ing & former spouse of the judgment debtor. An earnings withholding order
for support is given a different effect than other withholdirg orders: It
is effective until terminated by the issuing court (it may, of course, be
modified); it is unrestricted in amount; even when in effect, it does not

necessarily preclude withholding on either a prior or subsequent order.
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The amount specified in the earnings withholding order for support is
always withheld first from the support obligor's earmings and paid over to
the person specified In that order. However, a prior order remains in
effect, and a judgment creditor may still obtain an earnings withholding
order even where there is already in effect a prior earnings withholding
order for support. Thus, where there are two orders in effect--one for support

and one for apother obligation--the amount withheld for support is dedticted from the
employee's earnings first. The amount to be withheld pursuant to the other

order is then computed based on the earnings remsining after this- deauction.
See Section 723.50 and the Comment thereto. '

Paragraph (1) of subdivision (b) is comsistent with prior lav. Under prior

lav, the exemption for 50 percent of a person's earnings did not. apply to a Jjudg-

ment based on a support obligetion. E.g., Bruton v. Tearle, 7 Cal.2d 48, 57,

59 P.2d 953, (1936)(dictum); Benkins v. Rankins, 52 Cal. App.2d 231,

126 P.24 125 (194%2). Also, under prior law the court had the power to make
an equitable division of the debtor's earnings between, for example, his first

wife and children and himself and his second family. See Rankins v. Rankins,

suprd. Paragraph (1) makes the exemption provided by Section 723.50 not
applicable and the exemption provided by Section 723.51 applicable to an
earnings withholding order for support, thus contiming the substance of the
prior case law. A determination that the exemption provided by Section
723.51 applies has no effect on the support order upen vhich the earnings
withholding order is based; only the court that made the original order for
support may modify that order. See Civil Code Section 4801. See also

Thomas v. Thomas, 1b Cal.2d 355, 94 P.2d 810 (1939). Accordingly, the obliga-

tion imposed by the original support crder will continoe and amounts regquired
to be paid under that order will accumulate until such amounts are paid or the

order is modified.
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§ 723.;1. Orders for state taxes

723.31. (a) As used in this section:

(1) "state" means the State of California and includes any
officer, department, board, or sgency thereof.

(2) "State tax liability" means a liability, including any
penalties and acerued interest and costs, for which the state would be
authorized to issue (1) a warrant pursuant to Section 1785 of the
Uneuwployrent Insuranee Code, or Section 6776, 7881, 9001, 10111, 16071,
18906, 26191, 30341, or 32365 of the Revenue and Taxation Code or (ii)
a notice or order to withhold pursuant to Section 1755 of the Unemployment
Insurance Code, or Section 6702, 7851, 8952, 10051, 11451, 16101, 18807,
26132, 30311, or 3381 of the Revenue and Taxation Code.

(b) A "withholding order for taxes" 1s one issued pursuant to
this section and shall be denoted as such on its face.

(c) 4 withholding order for taxes may be issued whether or not
the state tax liablility has been reduced to judgment.

(d) A withholding order for taxes may only be issued where the
existence of the state tax liabllity elther appears on the face of the
taxpayer's return or has been determined in either an administrative or
Judicial proceeding in which the taxpayer had notice and an opportunity
to be heard. MNo review of the taxpayer's tax limbllity shall be
permitted in proceedings under this section.

(e) Except as otherwise provided in this section, the provisions
of this chapter shall apply to a withholding order for taxes and shall

govern the procedures and proceedings concerning such order.
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(f} Notwithstanding any other provision of this chapter:

(1) fThe state may itself issue a withholding order for taxes to
collect & state tax 1liability. The amount required to be withheld
pursuant to an order lssued under this paragreph shall be specified in
the order and shall be not more than fifty percent (50%) of the taxpayer's
nonexempt earnings a&s that term is defined in subdivision {a) of Section
723.50. At the time of issuance, the state shall serve upon the taxpayer
(1) a copy of the order and (ii) a notice informing the taxpayer of the
effect of the order and his right to review and modification of such
order. The taxpayer may apply in the manner provided in Section 723.105
to a court of record in his county of residence for a hearing to claim the
exemption provided by Section 723.51. No fee shall be charged for such
application. After hearing, the court masy modify the withholding order for
taxes previously issued, but in no event shall the amount required to be
withheld be less than that permitted to be withheld under Section 723.50.

(2) The state may, at any time, apply to a court of record in the
county where the taxpayer was last known to reside for the issuance of
a withholding order for taxes to collect a state tax liability. Such
application shall include an affidavit stating that the state has served
upon the taxpayer {1} & copy of the application and (i1} a notice
informing the taxpayer of the purpose of the application and his right
to appear with regard to such application. The court shall immediately

set the matter for hearing and the Court clerk shall notify the state
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and the taxpayer at least 10 days before the hearing of its time and
place. After hearing, the court shall issue a withholding order for
taxes which shall require the taxpayer's employer to withhold and pay
over all earnings of the taxpayer other than that amount which the
taxpayer proves is exempt under Section 723.51, but in no event shall the
amount required to be withheld be less than that permitted to be
withheld under Section 723.50.

(3) Subject to paragraph (4), an employer who receives a with-
holding order for taxes shall withheld and pay over earnings of the
employee pursuant to such order and shall cease to withhold earnings
pursuant to any prior order except a withholding order for support.
If an employer ceases to withhold earnings pursuant to a prior order,
he shall notify the Jjudgment creditor who obtained the prior order
that a supervening withholding order for taxes is in effect.

(4) An employer shall not withhold earnings of an employee pur-
suant to a withholding order for taxes if a prior withholding order
for taxes 1s in effect.

(5) An employer shall continue to withhold pursuant to a with-
holding order for taxes until the amount specified in the order has
been paid 1n full.

{g) No method of collection of an unpaid tax liability from
the earnings of an employee may be used by the state, except as pro-

vided in this chapter.
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Comment. Section 723.31 provides special rules governing earnings
withholding orders for the collection of certain state taxes. As to taxes
not within the scope of Section 723.31, the tax obligation must be reduced
to judgment, and the taxing authority may then obtain an earnings withhold-
ing order like any other creditor and such order is treated the same as any
other earnings withholding order.

Tax liabllities within scope of Section 723.31. Section 723.31 applies

to those tax liabilities for which a warrant may be issued pursuant to Sec-
tion 1785 of the Unemployment Insurance Code (unemployment compensation con-
tribution) or Section 6776 (sales and use taxes), 7881 (vehicle fuel license

tax), 9001 {use fuel tax), 10111 (motor transportation tax), 16071 {gift tax),
18906 (personal income tax), 26191 (bank and corporation taxes), 30341
{cigarette tax), or 32365 (alcoholic beverage tax)} of the Revenue and ‘Taxation

Code or for which a notice or order to withhold way be given pursuant to
Section 1755 of the Unemployment Insurance Code (unemployment compensation
contributions) or Section 6702 (sales and use tax), 7852 (vehicle fuel license
tax), 8952 (use fuel tax), 10051 (motor transportation tax), 11451 (private
car tax), 16101 {gift tax), 18807 (personal income tax), 26132 (bank and
corporation taxes}, 30311 (cigarette tax), or 3361 (alccholic beverage tax)

of the Revemue and Taxation Code.

Procedure for issuance of order. Special procedures for issuing with-

holding orders for taxes are provided in Section 723.31. The state taxing
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authority may eilther issue a withholding order for taxes directly without
application to the court or may apply to the proper court for a withholding
order. Under the first procedure, the order may require the employer to
withhold not more than 50% of the taxpayer's nonexempt earnings. However,
the taxpayer may apply to the appropriate court and secure g reduction of the
eamount required to be withheld upon proof that these earnings are essential for
support. Under the second procedure, the taxing authority can obtain an
order, after court hearing, that requires the employer to withhold all of the
employee's earnings in excess of the emount essential for the support of the
taxpayer and his family. This latter grant of authority is not intended as
a directive that such authority be used generally. This extreme remedy could
be harsh in its application and should be used sparingly. Regardless of which
procedure is followed, & withholding order for taxes may require an employer
to withhold not less than 25% of the taxpayer's nonexempt earnings.

Subdivision (d) makes clear that, regardless of which procedure is
followed, no withholding order for taxes may be issued unless the state tax
liability either appears on the face of the taxpayer's return or has been
determined in either an administrative or judicial proceeding in which the -
taxpayer had notice and an opportunity to be heard concerning such liability.
However, no review of the taxpayer's tax liability shall be permitted in
proceedings under this section.

Few state tax lisbilities are reduced to judgment. Subdivision (c)
recognizes this and permits continuation of the present practice.

Form of order. The withholding order for taxes must be denoted as such
on its face. The form of the order must comply with rules of the Judicial
Council. See Section 723.126.
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Priority. A withholding order for taxes takes priority over any prior
order except one for support or another withholding order for taxes. As
indicated in the Comment to Section 723.30, a support order always takes
priority over any other order. Thus, where a support order is in effect
and a subsequent tax order is received, the employer will continue to with-
hold for support, and the amount withheld pursuant to the tax order will be
dependent upon the amount of earnings left after subtracting the amount with-
held pursuant to the support order. See the Comments to Sections 723.30 and T23.50.
However, where the prior order is for the collection of a debt other than
for taxes or support, the tax order displaces the prior order, and the
employer mist withhold pursuant to the tex order umtil the tax debt is com-
pletely paid. If the earnings withholding order for taxes is satisfied dur-
ing the witbholding period of the prior order (Section 732.22), the employer
mist then again withhold pursuant to the prior order. wWhere there is a prior
tax order in effect, the second tax order is void; the employer may not with-
hold pursuvent to the second order and must properly notify the agency which
issued or obtained the second order of the reason for his action.

Procedure provided exclusive. The procedure for withholding earnings

for the collection of state tax liability provided in the Employees' Earnings
Protection Iaw is exclusive. The authorization, for example, to direct orders
to third persons who owe the taxpayer money found in Section 18807 (personal
income tax)} and Section 26132 (bank and corporation tax) of the Revenue and
Taxation Code is limited by Section 723.31. Subdivision (g) of Seetlion 723.31
makes this clear. Section 723.31 deals, however, only with orders for the
collection of certain state taxes. The collection of federal taxes is accome
plished pursuant to federal law and cannot be limited by state law, See Int.
Rev. Code of l95h,}§ 7334(c). Aes to state and local taxes not within the scope
of Section 723.31, = the tax liability is trested the same as any other

obligation, See discussion supra.
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§ 723.32. Lien created by service of earnings withholding order

723.32. Service of an earnings withholding order creates a
lien upon the earnings required to be withheld pursuesnt to such
order. Such lien shall continue for a period of one year from the

date such earnings became payable.
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Article 3. BRestrictions on Farnings Withholding

§ 723.50. Meximum amount of earnings that may be withheld

T23.50. (a) As used in this section, "nonexempt earnings" for
any workweek means the earnings of the judsment debtor for that work-
week less the sum of the following:

(1) An amount equal to the amount that would be withheld for
federal income tax purposes from the same amount of earnings of a
single person who claims one exemption.

(2) An amount determined by the State Administrator vhich is
representative of the amount that would be withheld for federal social
security tax purposes from such amount of earnings.

(3) An amount determined by the State Administrator which is
representative of the amount that would be withheld for state disabil-
ity ipsurance taxes from such amount of earnings.

(4) An amount equal to the amount that would be withheld for
state income tax purposes®* from the same amount of earnings of a
single person who claims one exemption.

{5) An amount equal to thirty (30) times the federal minimum
hourly wage prescribed by Section 6{a){l) of the Fair Iabor Standards
Act of 1938 in effect at the time the earnings are payable.

(b) Except as otherwise provided in Sections 723.30, 723.31, and
723.106, the maximum amount of the earnings of a judgment debtor in
any workweek which can be withheld yursuant to this chapter is twenty-

five percent (25%) of his nonexempt earnings. If the amount computed

#This is drafted in anticipation of the adoption of a state system for with-
holding of personal income taxes.
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under this subdivision is not a multiple of one dollar {$1), fractional
amounts less than one-half dollar shall be disregarded and fractional
amounts of one-half dollar or more shall be rounded upward to the next
higher whole dollar. If the total amount withheld is not more than one
dollar ($1), nothing shall be withheld.

(c) The State Administrator shall prescribe by regulation the
method of computing the amount to be withheld in the case of earnings
for any pay period other than a week, which method shall be substantially
equivalent in effect to that prescribed in subdivision (b).

(d) The State Administrator shall prepare withholding tables for
determining the amount to be withheld from the earnings of employees
for representative pay periods. The tables may prescribe the amounts
to be withheld according to reasonable earnings brackets. The tables
prepared by the State Administrator pursuant to this subdivision shall
be used to determine the amount to be withheld in all cases where the

tables permit computation of the amount to be withheld.

Comment. Section 723.50 provides the standard exemption applicable to
all earnings withholding orders other than orders for support, certain orders
for taxes, and orders based on multiple sources of earnings. See Sections
723.30 (support); 723.31 {taxes); 723.106 (multiple sources of earnings).

See also Section 723.51 (exemption obtained by special hardship showing).

Section 723.50 reflects policies similar to those underlying Sections
302 and 303 of the federal Consumer Credit Protection Act. In determining
the amount of the debtor's earnings subject to garnishment, under both this

section and the federal law, certain basic amounts wlthheld pursuant to law

~55-



Code Civ. Proc. § 723.50
are first deducted. TFederal law reguires the deduction of all amounts
actually "required by law to be withheld." For exanple, the amount actually
withheld for federal income tax purposes from the debtor'!s earnings is
deducted in determining his earnings subject to garuishment {"dispcsable
earnings"). Thus, a debtor claiming a greater number of exemptions will
have less withheld and therefore more subject to garnishment. This produces
the anomalous situation that a debtor with a large family and greater needs
may have more earnings garnished than a single debtor with the same gross
income and with more limited needs. Moreover, the federal statute does not
elaborate upon what are considered to be "amounts reguired by law to be
withheld." To alleviate these problems, Section T23.50 either specifies pre-
cisely the amounts to be deducted in determining the portion of the debtor's
earnings which are subject to garnishment ("nonexempt earnings") or directs
the State Administrator to fix such specific deductions. These items are
related to the types of deductions made under federal law; 1.e., they are
based on the amounts withheld for federal and state lncome taxes, social
security, and state disability insurance. See paragraphs {1)-(4) of subdivi-
sion (a). However, the amount deducted to determine nonexempt earnings is
fixed according to a formila and is not necessarily the amount actually
deducted from the debtor’s earnings. One of the major benefits of this
scheme 1s that it permits tables to be prepared which indicate the exact
amount to be withheld from any given amount of earnirgs. Subdivision {d)
directs the State Administrator to prepare tables which will be distributed
to every employer required to withhold earnings. 3See Section 723.107. An
employer therefore need not make any compubtations but will simply withhold
pursuant to an earnings withhelding order the amount listed in the tables

provided him.
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TBoth the federal scheme and Section 723.50 make some provisions for
the effect of inflation. The federal statute, however, merely provides a
floor based on the federal minimum wage. That is, the federal statute does
not permit the creditor to reduce the debtor's weekly disposable earnings
below an amount equal to thirty times the federal minimum wage. A4s the
federal minimum wage is increased, this floor is Increased accordingly.
(Under the current federal law, if a debtor's disposable earnings are less
than forty-eight dollars per week, no garnishment is permitted; if his dispos-
able earnings are between forty-eight and sixty-four dollars, all his dispos-
able earnings above forty-eight dollars are subject to garnishment; if his dis-
posable earnings are more than sixty-fcur dollars a week, twenty-five percent

of his diepcsable earnings are subject to garnishment.) This floor is not an

exemption excluded from every debtor's earnings. In contrast, paragraph (5)
of subdivision (a) provides a basic minirum exemption that is always deducted
in determinirg nonexempt earnings.

Where an earnings withholding order for support is in effect, the amount

withheld pursuant to such order is deducted from the earnings of the employee
before computing the amount to be wi?hhgld pursuant to any other order., .See.
Section T23.30 and Comment thereto. Suppose, for example, that an employee's
nonexempt eafnings afe $100 and a-withholding order for support is in effect
which requires $40 to be withheld. In determining the maximum amount which may
be withheld pursuant to another earnings withholding order, the debtor is treated
as having $60 of nonexempt earnings. Thus, under an ordinary earnings with-
holding order, $15 may be withheld (25% x $60); under a withholding order for
taxes issued directly by the state, $30 may be witbheld (50% x $60). See

Section 723.31. '
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§ 723.51. Amounts essential for family support exempt

723.51. The portion of his earnings which a judgment debtor proves

is essential for the support of himself or his family is exempt from

levy under this chapter. The judgment debtor's accustomed standard of
living or a standard of living "appropriate to his station in life" are

not the. criteria for measuring the debtor's claim for exemption under

this section.

Comment, Section 723.51 is based on the exemption formerly provided by
subdivision (c) of Section 690.6. However, the standard for the exemption
provided here is more restrictive than former subdivision (c) of Section
€90.6 ("essential for support" as compared to "necessary for the use").

This strict standard recognizes that the liberal exemption provided by Sece
tion 723.50 should be adequate except in extremely rare and unusual cases.
This section is not intended to be used for the maintenance of a life style
appropriate to the debtor's station in life or an accustomed standard while
the debtor owes money on unsatisfied judgments against him.

Former subdivision (c) of Section 690.5 prevented the debtor from claim-
ing the support exemption if the debt sought to be collected was:

(1) Incurred by the debtor, his wife, or his family for the
compwon necessaries of 1life.

{2) Incurred for personal services rendered by any employee
or former employee of the debtor.

In actual operation, the effect of the "common necessaries" rule in
California was to decide the question whether competing creditors could reach
a debtor's earnings neither from the debtor's point of view (the needs of the
debtorfs dependents were ignored) nor from the creditor's viewpoint {(no con-

sideration was glven to whether the creditor was careful to advance credit
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to the debtor only after ascertaining that his credit worthlness showed an
ability to pey or whether the creditor provided the debtor with guality
goods or services. Rather, the claims of competing creditors for earnings
could be decided on the technical, and usually irrelevant, issue of what

wag a "common necessary of 1ife." See, e.g., Los Angeles Finance Co. V.

Tlores, 110 Cal. App.2d Supp. 850, 243 P.2d 139 (1952). The "common neces-
sary" exception has accordingly been eliminated.

The exception which permitted a creditor who was a former employee of
the debtor to take a portion of the debtor's wages even though the debtor
could show the money was necessary for the support of his family has also
been eliminated. This exception was largely irrelevant to the low income
dettor, for such & debtor has no employees, and there is no indication that
this provision was actually used by creditors. See generally

Recommendation Relating to Attachment, Garnishment, Exemptions From Execution:

Tmployees' Barnings Protection Iaw (1971).
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Article 4. Procedure for Issuance of

Earnings Withholding Orders

§ 723.100. Judiclal Council authorized to prescribe practice and procedure

723.100. The Judicial Ccuncil may provide by rule, not .inconsistent
with this chapter, for practices and procedures in proceedings under

this article.

Comment. Article 4 ocutlines generally the procedure for issuance and
review of an earnings withholding order; however, Section 723.100 authorizes
the Judicial Council to provide by rule for such special practices and pro-
cedures which it believes necessary or desirable for proceedings under this

article.
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§ 723.101. Service; recovery of costs

723.101+. {8) Service under this article shall be by persoral
delivery or by first-class mail, airmail, registered maill, or certi-
fied mail, postage prepaid.

(b) Hotwithstanding Section 1032.6, a judgment creditor is not
entitled to the costs of service under this chapter which exceed
one dollar ($1).

Comment. Subdivision (a) of Section 723.101 specifies the means by
which service must be accomplished under this chapter. Although personal
service is authorized, it is anticipated that the convenience and economy
of service by meil will result in the overwhelming use of this method. In
any event, subdivision (b) makes clear that, regardless of which means is

actually used, the recovery of the costs of service is limited to ocne dollar.

-gl-



§ 723. 10>, Application for issuance of esrnings withholding order

723.102. (&) A judgment creditor may apply for the issuance of an
earnings withholding order by filing with the clerk of the court from
which the order is sought an spplication in the form prescribed by .-
the Judiecial Counecil.

(b) The epplication for an earnings withholding order shall be msde
to the court which entered the judgment pursuant to which the earnings
withholding order is sought if the address of the judgment debtor's last
known residence is within 150 miles of the city where that court is located,

{¢) In cases not covered by subdivision {b), the application shall be
made to a court of record in the county where the judgment debtor was last
known teo reside. An application filed under this subdivision shall te
accompanied by an abstract of the judgment in the form prescribed by Sec-

tion 67k,

Comment. Subdivisions (b) and (c¢) of Section 723.102 are based on Section
722 (proceedings supplementel to executicn). For the required content of the
application, see Section 723.121. For special provisions regarding the

issuance of a withholding order for taxes, see Section T723.31.
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§ 723.103. Notice and forms to be sent to judgment debtor

723.103. (a) At the time of filing an application for issuance
of an earnings withholding order the judgment creditor shall serve
the following upon the judgment debtor:

{1) A copy of the application for the earnings withholding
order.

(2) A notice of the application.

(v} Service upon the judgment debtor shall be made at his last known
residence address or, i1f no such address 1s known to the judgment creditor,
the documents may be mailed to the judgment debtor in an envelope
marked "Personal--Important Documents” addressed to him at his place
of employment.

{c) The failure of the judgment debior to receive the documents
does not affect the validity of a properly issued earnings withholding

order.

Comment. Section 723.103 is designed to give the judgment debtor
notice of the imminence of an earnings withholding order so that he will be
able to assert any facts which may affect the issuance or the amount of the
order as soon &g conveniently possible. For requirements for the applica-
tion for an order and the notice of application, see Sections T23.121 and
723.122. For methods of service, see Section 723.101.

If the judgment creditor fails to comply with this section, he may be
subject to the ordinary sanctions for abuse of process and contempt, and any
order issued may be subject to attack on grounds of intrinsic fraud. How-
ever, subdivision (c) makes clear that, even though the judgment debtor fails
to receive the notice and forms, the validity of the earnings withholding

order is not affected.
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§ 723.104. 1Issuance of earnings withholding order

723.104%., Upon application of a Judgment creditor, the court
clerk shall promptly issue an earnings withholding order in the form

preseribed by Section 723.125,

Coument. Section 723.104 makes clear that an earnings withholding order
shall be promptly issued on the ex parte application of a judgwent creditor.
The debtor may request & hearing pursuvant to Section 723.105, have such
order modified or terminated, and even recover from the creditor amounts
withheld and paid over pursuant to such order, but this does not affect the

initial issuance of the order.
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§ 723.105. Hearing on application of judgment debtor; court order after
hearing; recovery of amounts already withheld and pald over

723.105. {a) A Jjudgment debtor may, at any time, apply for &
hearing to claim an exemption under this chapter if:

(1) No prior hearing has been held with respect to the earnings
withholding order; or

(2) There has been a material change in circumstances since the
time of ‘the last prior hearing on the earnings withholding order.

(b) Applieation for a hearing shall be made by filing an original
and one copy of the judgment debtor's application for hearing and, if
he claims the exemption provided by Section 723.51, his financial
statement.

(¢) The hearing shall be held within 15 days after the date the
application is filed. The court clerk shall notify the judgment debtor
and the judgment creditor at least 10 days before the hearing of its
time and place and shall include with the notice to the judgment creditor
a copy of the application for hearing and the financial statement, if
any.

{d) If, after hearing, the court orders that the earnings with-
holding order be modified or terminated, the clerk shall promptly send
a copy of the modified earnings withholding order to the employer of
the judgment debtor or notify the employer in writing that the earmings
withholding order has been terminated. The court may order that the
earnings witbhholding order be terminated as of a date which precedes

the date of hearing.
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(e) Except as provided in Section 723.106, if the earnings withholding
order is terminated by the court, unless the court otherwise orders, the
judgment creditor may not apply for ancther earnings withholding order
directed to the same employer with respect to the same judgment debtor for
a period of 125 days following the date of the earnings withholding order.

(f) If an employer has withheld and paid over amounts pursuant to an
earnings withholding order after the date of termination of such order,
the judgment debtor mway recover such amounts only fram the judgment cred-
itor. If the employer has withheld amounts pursuant to an earnings with=-
holding order but has not paid over such amounts to the Judgment creditor,
after termination of the order, the judgment debtor may recover such

amounts from his employer.

Comment. Section 723.105 outlines generally the procedure for the hear-
ing of a debtor's claims in opposition to the issuance of an earnings with-
holding order. Section 690.50 1s not applicable.

A debtor is not limited as to when he may apply for a hearing; however,
unless there has been a material change in either his incame or his needs,
he may apply only once during the periocd the order is in effect. See sub-
division {a). A similar limitation applies to a judgment creditor who may
not apply for the issuance of an earnings withholding order directed to the
same employer for the same debtor for 125 days following the judicial termi-
nation of a prior order except in ceonnection with a multiple employment or
unless the court orders otherwise. See subdivision (e).

An application is made by the debtor by filing an original and one copy
of his application and, if necessary, his financial statement,. Subdivision
(b). For the form of these documents, see Sections 723.123 and 723.12h,

Upon receipt of these documents, the matter ig set for a prompt hearing
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and the clerk is required to send the copies of the application and financial
statement to the creditor and notice of the hearing to both parties. See
subdivision {c).

After hearing, the court may order that the earnings withholding order
be modified or even terminated. The date fixed for termination of the order
mey precede the date of the hearing. See subdivision (d). Where the date
of termination is made retroactive, an employer may have already withheld
and paild over pursuant to the earnings withholding order prior to receipt
of notice of termination. Subdivision {d) of Section 723.22 makes clear
that the employer is not llable to the debtor for such amounts and subdivi-
sion (f) of this section authorizes the debtor to recover such amounts from

his creditor. gy course, where amounts have been withheld but not yst paid

over to the creditor, the debtor can recover these amounts from the employer.

See subdivision (f).
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§ 723.106. Mualtiple sources of earnings

723.106. (a) As used in this section, the term "earnings" in-
cludes all compensation, including tips, for personal szrvices per-
formed by an employes, whather such compsnsation is recezived from an
employer or from others.

{b) where a judgment debtor has earnings from more than one source,
an earnings withholding order may be issued based on the debtor's total
earnings but directed to pne_employer.

{c) An employer shall not be required to withhold pursuant to this
section, an amount in excess of the lesser of. the following:

(1) The amount of earnings otherwise payable by that employer to
the judgment debtor.

{2) An amount equal to that which would be permitted to be with-
held if the total earnings of the debtor were used in computing non-
exempt earnings under Section 723.50.

(d) A judgment creditor may, at any time, request a hearing to
prove that the judgment debtor receives earnings from more than one
source and that the Jjudgment creditor should be granted an order requir-
ing one employer to withhold a greater amount from the earnings payable
by that employer than he would have to withhold were he the judgment
debtor's only source of earnings. The request shall set out the facts
on which the judgment creditor's claim is vased. The request shall be
made to the court to which application is made for the earnings with-
holding order.

(e} The court shall set the matter for hearing after recelving the

written request together with an affidavit stating that the judgment

-98-



Code Civ. Proc. § 723.106

creditor has served 8 copy of the request for hearing in the manner
provided in Section 723.101. The court clerk shall notify the judg-
ment debtor and the judgment creditor at least 10 days before the
hearing of its time and plare.

(f) The judgment creditor has the burden of proof on the issue of
his right to have a greater amount withheld by one employer pursuant to
this section, If the court finds that the judgment creditor is entitled
to an order requiring an employer to withhold a greater amount from the
judgment debtor's earnings than the employer would have had to withhold
were he the Judgment debtor's only source of earnings, the court shall
make an appropriate order.

(g) The hearing provided by this section may be combined with a
hearing under Section 723.105. If an earnings withholding order has
previously been issued under this section, the court, after hearing held
at the request of either the judgment debtor or the judgment creditor,
may modify the prior order, and the clerk shall promptly send a copy of

the revised order to the employer of the judgment debtor.

Comment. Section 723.106 affords a creditor an opportunity to require
an employer to withhold more than he would otherwise withhold by a showing
that the debtor has a greater source of earnings than that one employer. This
can occur both where the debtor has two or more employers and where he is
receiving "earnings," such as tips which are included here as earnings for the
purpose of computing the amount of earnings which may be garnished. It should
be noted that the term "earmings" used here is still limited to compensation

for services rendered by an employee, i.e., an employee-employer relationship
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is involved, even though the compensation for the work performed may not
come directly from the employer. Where there are two employers, the
creditor may, of course, apply for separate withholding orders directed to
each; however, there may be advantages for both the ncreditor and debtor in
having only one of these two employers withhold the total amount garnish-
able from the debtor's combined earnings from both employers.

Although subdivision (d) permits a creditor to request a hearing under
this section "at any time," after the matter has been heard once, a second
hearing should not be required unless and until there has been a change in
circumstances that warrants reconsideration of the issues.

Qccasionally, in the multiple employment situation, only one employer
will be withholding pursuant to an order based on the combined earnings of
a debtor and a second employer will be served with an earnings withholding
order by a second creditor--both of the latter being unaware of the prior
order. In such clrcumstances, it is up to the debtor to claim relief from
the second order pursuant to Section 723.105. Tt should be noted in this
regard that Section 723.105 authorizes the court to terminate the second
order retroactively, and the debtor may recover amounts already paid over

+o the second creditor.
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§ 723.107. Transmittal of order and information to employer

723.107. (a) The earnings withholding order, together with the
form for an employer's return and the informational pamphlet and with-
holding tables published by the State Administrator, shall be served
upon the designated employer by the judgment creditor.
(b) The State Administrator mey prcmulgate rules and regulations per-
mitting waiver of or variances from the requirements of subdivision {a).
{e} An order not served upon the employer within 45 days after its

date of issuance is void.

Comment. Section 723.107 prescribes what must be served upon the en-
ployer by the judgment creditor and when such service must be accoamplished
to be effective. The form for the employer's return is prescribed in Section
723.127.

Service under this section will generally be accoamplished by mail.
Failure of the employer to accept such service can be dealt with by both the
court (see Section 723.159) and the State Administrator. See Sections

723.154-723.158.
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§ 723.108, Employer's return

723.108, Any employer who receives an earnings withholding
order shall complete the employer's return on the form provided
by the judgment creditor and shall mail it to the judgment creditor
within 15 days from the date he receives the earnings withholding

order.

Commeut. Section 723.108 directs every employer to f111 cut and meil
an Employer's Return to every judgment creditor who serves an earnings with-
holding order. Such a return must be made even though the order is not
given effect. See Comment to Section 723.23. For the form of the return,-

see Section 723.127.



§ 723.109. Idimitation on obtaining additional earnings withholding corders

723.109, If an employer withholds earnings pursuant to an earn-
ings withholding order, the Jjudgment creditor who obtained such with-
holding order msy not serve another withholding order on the same
employer requiring him to withhold earnings of the same employee
during the 10 days following the expiration of the prior earnings

withholding order.

Copment. Section 723.109 precludes a creditor who has cbtalned an
earnings withholding order which has gone into effect from serving another
order during the 10~day period following the expiration of his prior order.
The purpose of this limitation is to give other creditors a 10-day pericd
during which they can serve their earnings withholding orders while the
original creditor is precluded from competing with them. The original
creditor may apply for the second earnings withholding order either before
or after his prior order expires. But service of the second order while
the original order is in effect will be ineffective under Section 723.23,
and service during the 10-day pericd following explration of the original
order is prohibited by Section 723.109. Even though a creditor violates
the 10-day meratorium period, the employer may act pursuant to what he hae
receilved. See Section 723.29. Of course, after the expiration of the 10-

day period, the coriginal creditor is treated like any other creditor.

It should be noted that each agency of the state is considered a separate
entity for the purposes of this chapter. Bee Section 723.11(e). Hence, even
though one agency has been making collection, a second agency may serve an

earnings withholding order within the 10-day period provided in this section,
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Article 5. Forms; Instructional Pamphlet; Withholding Table

§ 723.120. Judicial Council to prescribe forms

723.120. The Judicial Couneil shall prescribe the form of
the applications, notices, orders, and other documents required
by this chapter and only such forms may be used to implement

this chapter.

Comment. Section 723.120 requires the Judicial Council to prescribe
the forms necessary for the purposes of this chapter. Various sections
prescribe information to be contained in the forms; but, subject to these
requirements, the Judicial Council has complete authority to adopt and

revise the forms as necessary.
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§ 723.121. Application for earnings witkholding order

723.121. The "Application for Issuance of Earnings Withholding
order" shall be executed under oath and shall include all of the
following:

(a) The nsme and address of the judgment creditor.

{b) The date and place where the judgment is entered.

(c) The amount sought to be collected, indicating the amount
of the judgment, plue additional acerued items, less partial satis-
factions, 1f any.

(3) The name and address of the employer to whom the order will
be directed.

(e) The name and address of the person to whom the withheld money
is to be paid.

(f} The pame and address of the person designated by the judegment
creditor to receive notlces.

(g} A statement that the applicant has no information or belief
that the indebtedness for which the order is sought has been discharged
by a discharge granted to the judgment debtor under the National PBank-
ruptcy Act or that the prosecution of the proceeding has been stayed
in a proceeding under the National Bankruptcy Act.

(h) A statement that the applicant has complied with the regquire-

ments of Section 723.103.

Comment. Although Séction 723.121 redliiises the application to be
executed "under osth,” this may'generally be done by & statement signed
under penalty of perjury. See Segtion 2015.5. The aetual form for the

applicatien is prescribed by the Judicial Council. BSee Section 723.120- é
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§ 723.122. Notice of application

723.;22. In addition to other information required by the rules
and regulations of the State Administrator, the "Notice of the Appli-
cation for Issuance of an Earnings Withholding Order" shall inform

the judgment debtor of all of the following:

{a) The judgment creditor has asked the court to order the named
employer to withhold from the earnings of the judgment debtor the maxi-
mum amounts allowed by law and to ~pay these amounts over to the person
specified in the application for the order im payment of the judgment
described in the application.

{b) The maximum amounts allowed by law to be withheld pursuant to
Section 723.50.

(c) HNo amount can be withheld from the earnings of a Judgment
debtor (1) for a debt which he can prove has been discharged by a dis-
charge granted to him under the Netional Bankruptcy Act or {2) where
he can prove that further proceedings for the collectlon of such debt
have been stayed in a proceeding under the National Barkruptecy Act.

(4) Fo amount can be withheld from the earnings of a judgment
debtor which he can prove is essential for the support of himself or
his family.

{e) If a judgment debtor wishes a court hearing to prove that
amounts should not be withheld from his earmings,” he must file with
the clerk of court two copies of the "Application of Judgment Debtor
for Hearing," and, in addition, if he claims the exemption referred to
in paragraph (d), he must also file with the clerk two copies of the

"Judgment Debtor's Financial Statement.”

Comment. The actual form for the notice of application is prescribed

by the Judiecial Council. See Section T23.120.
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§ 723.123. Form for application of judgment debtor for hearing

723.123. The "Application of Judgment Debtor for Hearing" shall
be executed under cath. In addition to other matters required by the
Judicial Council, where the judgment debtor claims the exemption pro-
vided by Section 723.51, unless the judgment debtor claims that all
his earnings are essential for the support of himself or his family,
the application for a hearing shall indicate how much the judgment
debtor believes should be withheld from his earnings each pay pericd

by his employer pursuant to the earnings withholding order.

Comment. Although Section 723.123 requires the application to ve”
executed "under oath," this may generally be done by a statement signed
under penalty of perjury. See Section 2015.5. The actual form for the

application is prescribed by the Judicial Council. See Section 723.120.
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§ 723.124. Judgment debtor's financial statement

723,124, The "Judgment Debtor's Financial Statement” shall be
executed under oath and, in addition to other information which may
be required by the Judicial Council, shall include all of the following
informations

(a) Name, age, and relationship of all persons dependent upon judg-
ment debtor's income.

(b) All sources of the judgment debtor's earnings and other income
and the amounts of such earnings and other income.

{c) All sources and the amounts of earnings and other incame of the
persons listed in subdivision (a).

(d4) A listing of all assets of the judgment debtor and of the per-
sons listed in subdivision {a) and the value of such assets.

(2) All outstanding obligations of the judgment debtor.

(f) Any extraordinary prospective expenses that would justify a
reduction in the amount of =arnings that would otherwise be withheld
pursuant to Section T23.50.

(2) Wnether anyearnings withholding orders are in effect for the

judgment debtor or the persons listed in subdivision (a).

Comment. Although Sectibn 723.124% requires. the Finaneial Statement to
be executed "under cath,” this may generally be done by a statement gigned
under penalty of p&rjury. See Section 2015.5. The actual form for the

Financial Statement is prescribed by the Judicial Ceuyncil. See Section T23.120.
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§ 723.125. Farnings withholding order

723.125. 1In addition to other matters required by the Judicial
Council, the"Barnings Withholding Order’ shall include all of the
following:

{a) The name and address of the employer to whom the order is
directed.

(b) The date and place where the judgment vas entered and the
name of the judgment creditor and judgment debtor.

(c) The net balance owing on the Judgment.

(d) A description of the withholding periocd and an order to the
employer to withhold from the earnings of the judgment debtor the
amount required by law to be withheld or the amount specified in the
order, as the case may be, during such period.

(e} An order to the employer to pay over to the judgment creditor
or his representative at a specified address the amount required to
be withheld pursuant to the order in the manner and within the times
provided by law.

(f) An order that the employer fill out the "Employer's Return”
and return it by first-class mail to the judgment creditor or his
representative at a specified address within 15 days after the employer

receives the earnings withholding order.

Comment. Section 723.125 specifies the information to be included in
the Barnings Withholding Order. The form of the order is prescribed by the
Judicial Council. See Section 723.120. Special forme are prescribed for

earnings withholding orders for support or taxes. See Section 723.126.
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§ 723.126. Earnings withholding orders for support or taxes

723.126. The requirements of Section 723.125 do not apply to an
earnings withholding order for taxes or for support. The Judicial Coun~
cil shall prescribe the form and contents of withholding orders

for taxes or for support.

Comment. Although the information listed in Section 723.125
will be necessary in an earnings withholding order for support or taxes,
such orders have speciaml rules concerning priority, duration, and amounts
thet may be withheld. 8See Sections 723.30 and 723.31. Accordingly, the
form and content of these specisl orders is left to determination by the

Judicial Council.
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§ 723.127. Employer's return

723.127. (a) The "Employer's Return" shall be executed under
cath and, in addition to other matters required by rujes and regula-
tions of the State Administrator, the form for the return provided

to the employer shall state all of the following Information:

{1) The name and address of the person to whom the form is to
be returned.

(2) A direction that the form be mailed to such person no later
than 15 days after the date the employer receives the earnings with-
holding order.

(3) The name and address of the judgment debtor and, if known,
his socisl) security mumber.

(v) In addition, the employer's return form shall require the
employer to supply all of the following information:

(1) Whether the judgment debtor 1s now employed by the employer
or whether the employer otherwise owes him earnings.

(2) If the judgment debtor is employed by the employer or the
employer otherwise owes him earnings, the amount of kis earnings for
the last pay pericd and the length of this pay period.

(3) whether the emmloyer is presently required to comply with a
prior earnings withhglding order and, if 50, the court which issued such

order, the date it was issued, and the expiration date of such order.

Comment. Section 723.127 specifies the information to be included in the
Employer's Return. The form for the return is prescribed by the Judicial
Council. See Section 723.120. The return may be executed under penalty of

perjury. See Section 2015.5
-111-



§ 723.128. Informationzal pemphlet and withholding tables

723.128. (a) The State Administrator shall prepare an informa-
tional pamphlet for employers and revise or supplement it to reflect
changes in the law or rules regulating the withholding of earnings.

(t) The State Administrator shall pubiish the informational
pamphlet and the withholding tables adopted by him pursuant to Section
723.50. He may impose a charge for copies sufficient to recover the

gost of printing.

Comment. Subdivision (a) of Section 723.128 requires the preparation
of an informstional pamphiet that contains the information necessary so that
an employer may comply with the law. The creditor mails the employer a copy
of the pamphlet with the earnings withholding order. See Section 723.107.

Subdivision {b) permits the State Administrator to recover the cost of

printing informational pamphlets and withholding tables.
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Article 6, Administration and Enforcement

§ 723.150. State Administrator

723.150. Except for thosz duties required of the Judicial Council,

the State Administrator shall sdminister and enforce this chapter.

Comment. The Stete Administrator is the Department of Industrial Rela-

tions. See Section 723.11 {defining "State Administrator”).
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§ 723.153. Rules and regulations

723.151. The State Administrator, in accordance with the provi-
sions of Chapter 4.5 (commencing with Section 11371) of Part 1 of
Division 3 of Title 2 of the Government Code, shall adopt, amend, and
repeal such rules and regulations as are reasonably necessary for the

purpose of administering and enforcing this chapter and as are not

inconsistent with this chapter.

Comment. Section 723.151 requires that rules and regulations he

adopted, amended, and repealed in accord with the Administrative Procedure

Act.
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§_7%§.152. Investigations and enforcement powers generally

723.152. TFor the performance of his duties, the State Adminis-
trator has the powers conferred by Article 2 (commencing with Section
11180) of Chapter 2, Part 1, Division 3, Title 2 of the Govermment

Code.

Comment. Section 723.152 makes clear that the State Administrator, in

performing his duties under this chapter, has the general authority given

the head of each state department to make investigatlons and prosecute

actions.
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§ 723.153, Liaison with federal administrator

723.153. The State Administrator pay perform all acts required
by the Administrator of the Wage and Hour Division of the United States
Department of Labor as conditions to exemption of this state from the
earnings garnishment provisions of the Consumer Credit Protection Act
of 1968, including, but not limited to:

(a) Representing and acting on behalf of the state in relation
to the Administrator of the Wage and Hour Divisicn and his represen-
tatives with regard to any matter relating to, or arising out of, the
application, interpretation, &nd enforcement of the laws of this
state regulating withholding of earnings.

(b) Submitting to the Administrator of the Wage and Hour Division
in duplicate and on a current basis, a certified copy of every statute
of <tris state affecting earnings withholding, and a cer-
tified copy of any decision in any case involving any of those statutes,

made by the Supreme Court of this state.

(¢) Submitting to the Administrator of the Wage and Hour Division
any information relating to the enforcement of earnings withholding

laws of this state which he may request.

Comment. Section 723.153 authorizes the State Administrator to do
whatever is required by the federal administrator to obtain and malntain
a state exemption from the esrnings garnishment provisions of the Consumer
Credit Protection Act. A similarly broad grant of power as that contained

in the first paragraph of Section 723.153 is found in Govermment Code

_116-



Code Civ. Proc. § 723.153

Section 25210 {county participation in Economic Opportunity Act of 196M4).
Subdivisions {a), (b}, and {c) are based on the language of 29 Code of
Federal Regulations Section 870.55{z), requiring the State Administrator

to act as liaison with the federal administrator.
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§ 723.154. Warning to violator

723.154%. If the State Administrator determines that the public
interest will be adequately served by such action, he may give a per-

son who violates this chapter a suitable written notice or warning.

Comment. Section 723.15Y4 is based on Health and Safety Code Sections

26332 and 26555.

-118-



§ 723.155. Conference with suspected violator

723.155. If the State Administrator has reason to believe that
any violation of this chapter has occurred or ig threatened, he may
hold an informel conference with the suspected violator or his repre-
sentative for the purpose of ascertaining the facts relating to the
suspected violation and, if it appears that & violation has occurred
or is threatensd, arriving at an adequate and effective means of cor-

recting or preventing the violation.

Camment. Section 723,155 1s based on Section 12533 of the Government

Code, which relates to the powers of the Attorney General in connection with

health care service plans.
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5_?23.156. Cease and desist order

723.156. (a) The State Administrator, acting in the name of the
people of the State of California, may issus an order directing any
person to show cause why an order should not be issued directing such
persch to ceass and desist from engaging in any act or practice in
violation of any provision of this chapter.

(b) Within 15 days after service of the order to show cause, the
respondent may request a hearing on the question of whether acts or
practices in viclation of this chapter have occurred. The hesaring
shall be conducted pursuant to Chapter 5 (commencing with Section 11500)
of Part 1 of Division 3 of Title 2 of the Government Code, end judicial
review shall be available as provided by Section 11523 of the Govern-
ment Code.

(¢) If the person fails to show cause why the cease and desist
order should not be issued, the State Administrator may issue the

corder.

Corment. Section 723.156 is based in part on Ssction 12534 of the
Government Code, which relates to powers of the Attorney General in con-

nection with health care service plans.
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§ 723.157. Injunctive relief; failure to comply with cease and desist order

T23.157, 1In case of any violation of this chapter, if the
violator does not comply with a cease and desist order issued pursumant
to Section 723.156, the State Administrator, acting in the name of the
pecple of the State of California, may institute a proceeding to ob-
tain injunctive relief or other appropriate relief in the superior
court in and for the county in which the violation occurs or in which
the principal place of business of the violator is located. Any pro-
ceeding under this section shall conform to the requirements of Chap-
ter 3 (commencing with Section 525) of Title 7 of Part 2 of the Code
of Civil Procedure, except that the State Administrator shall not be
required to allege facts tending to show the lack of an adequate re-

medy at law or tending to show irreparable damage or loss.

Comment. Section 723.157 is based on Section 12535 of the Govermment
Code, which relates to powers of the Attorney General in connection with

health care service plans.
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§ 723.158. Injunctive relief pending administrative adjudication

T23.158. Whenever the State Administrator has reasonable cause to
believe that there has been any violation of this chapter and that sub-
stantial and irreparsble injury will be unaveoidable if injunctive relief
is not obtained pending final adjudication pursuant to Section 723.156:
the State Administrator, acting in the name of the people of the State
of California, may institute a proceeding tc obtain such injunctive
relief or other appropriste relief in the superior couwrt in and for the
county in which the violation occurs or in which the principal place of
business of the violator is located. Any proceeding under this section
shall conform to the requirements of Chepter 3 (commencing with Section
525) of Title 7 of Part 2 of the Code of Civil Procedure, except that
the State Administrator ghall not be required to allege facts tending

to show the lack of an adequate remedy at law.

Comment. Section 723.158 is based in pert on Section 12535 of the Govern-
nent Code, which relates to powers of the Attorney General in connection with
health care service plans. This section makes clear the power of the State
Administrator to obtain judicial injunctive relief in emergency circumstances

where normal administrative procedures would be ilnadequate.

-122-



§ 723.159. Enforcement of orders

723.159. Any order of the court made pursuant to this chapter may

be enforced by the court by contempt or other appropriate order.

Comment. Section 723.150 makes clear the power of the court to com-
pel cbedience to its orders. See Sections 128 and 1209{5). See generally

Part 3, Title 5 (Sections 1209-1222).
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§ 723.160. Fraudulent withholding by employer

723.160. If an employer withholds earnings pursuant to this
chapter and, with the intent to defraud either the judgment creditor
or the judgment debtor, fails to pay such withneld earnings over to

the judgment creditor, the employer is guilty of a misdemeanor.

Comment. Section 723.160 is based on Labor Code Section 227 (failure

to make agreesd payments to health, welfare, or similar fund}.
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§ 723.161. Remedies of judgment creditor

723.161, If an employer fails to withhold or to pay over the
amount he 1s required to withhold and pay over pursuant to this
chapter, the judgment creditor may bring a civil sction against such

employer to recover such amount.

Comment. Section 723.161 authorizes sult by a creditor ageinst an
employer both where the employer fails to withhold properly and where he
fails to pay over amounts withheld. This remedy is independent of the pro-
cedure provided in Chapter 2 (Sections T17-723)} of this Part and Section
723.161 makes clear that supplemental proceedings under Chapter 2 are not
a prerequisite to suit by the creditor against the employer. Whether or
not Chapter 2 is applicable in this situation is & matter not dealt with
here.

Of course, in addition to the remedy Section 723.161 provides to the
judgment creditor, the court has the power to compel obedience to its
orders through exercise of the contempt power. GSee Seetion 723.159 and

Comment thereto.
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§ 723.162. Fees of clerk

723.162. (&) The fee for filing an application for an earnings
witbholding order under subdivision (&) of Section 723.101 is two dol-
lars {$2).

(b) The fee for filing an application and abstract under subdivi-
sion (b) of Section 723.101 is two dollars ($2) when filed in a justice
court and four dollars ($L4) when filed in a superior or municipal court.

{c} Except as provided in Section 723.24, no other fees may be

charged under this chapter.
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FINANCIAL CODE

Financial Code Section 15406 (repealed)

Sec. 12. BSection 15406 of the Financlal Code is repesled.

315406+--The-shares-and-ceriifientes-for-funds-reeeived~of
members-ef-any-eredit-union-and-all-the-aceupnlation-on~-cueh
shares-and-eertifieates-are-cxempi-frem-sale-on-execution-agd
prececdings- gupplenentary-theretoy - to-ihe-amenns-of -one~theusand

five-hundred-deliars-{$15500)~

Comment. Section 15406 1s superseded by the provisions of Sections
690.7 and 690.7-1/2 of the Code of Civil Procedure. See Sectlon 690.7.and

Comment thereto.

-127-



IABOR CODE
Labor Code § 300 (amsnded)

Sec. 13. Section 300 of the Labor Code is amended to read:

300. (a) As used in this section the phrase "assigoment of wages'

includes the sale or assigrmment of, or giving of an order for wages or

salary.

{b) No assigrment of s-sz-orde¥-foF¥ wages sr-salery ,earned or

to be earned, skaii-be ig'valid unless all of the followlng conditions

are satisfied :

L;l suek The assignment is contained in a separate written instru-
ment, signed by the person by whom the sazd wages aw-gaia¥y have been
earned or are to be earned, and identifying speciflcally the transaction
to which the assignment relates j-smd .

{) (2} where sueh the assigrment 82, -or-order-For-vages-or-ealaxy
is made by a married person, the written consent of the husband or wife
of the person making sueh the assignment ew-erde¥ 1s attached to sueh
the assignment er-exderi-and .

e} -(3) Where sueh the sssigmment o¥-erder-for-wages-e¥-salary is
made by a minor, the written consent of a parent or guardian of suek the
minor is attached to sueh-erder-e¥ the asslgnment j-and .

(a9 (%) vhere suech the assigrment ef-er-erder~for-wages-e¥-ealaxy
is made by a person who ls unmarried or who is an adult or who is both
urmarried and adult, a written statement by.the person making sueh the
apsignment e¥-exder , setting forth such facts, is attached to or included
in sueh the assignment o¥-exde¥: .

fed (5) No other assigmment sr-order exists in connection with
the same transaction or series of transactions ard a wrltten statement

by the person making susk the sssignment ev-erder to that effect ; is

attached shewete to Or jncluded Sheweins-amd in the assignment.
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Labor Code § 300
€23 (6) A copy of saek-am the assignment er-ewder and of the

written statement provided for in subdivisien-{d}-hereef paragraph ) ,

authenticated by a notary public, shali-hese-been is filed with the em-
ployer, accompanied by an itemized statement of the amount then due to
the assignee $ .

!7! previded;-thas-at-suek-5ime At the time the assignment is filed

with the employer, no other assignment ez-erder for the payment of any

wages er-satary of the employee is subject to payment 5 and no astackhEer:

er-levy-en-excedsien earnings withholding order against said his wages

er-satary 15 in force.
ﬂny—valid-asaignmentg-when-?ééeé-éa-aaee;d&aee-with—%he-previsieas
asataineé-herein;-shail-have-geéeriéy—wé%ﬁ-reapeet-te—aay-eabseqaently
fileé-assignment-er-efde?-e£~subeeqaent-attaehmaat-ey-ievy—an-eﬂeea%iene
Any—pewer-ef—at%efney-%e~assign-er-eellse%-wageaae?-sala?y-shali—be
rvevoeable-as-any-iine-by-the-maker-Lhereesx

(c) A valid assignment of wages in effect at the time an earnings

withholding order is served suspends the operation of the earnings with-

holding order until after the end of the pay period during which the

earnings withholding order is served. Thereafter the earnings withhold-

ing order has priority over the assignment.

Ha-aaaigaaeat-eﬁg-egneréef-ie?-uagas-eg-salafynahall-be-valid—unleas
ab-the-time-of-the-making-thereef-suash~-wages-or-snlary-have-been-carneds
gxeapt-fay-the-naeassitiea-efulife-and-then-anlyate—%he-ﬁersea-ef-persens
£uraishing-sueh--neeassitiea—eﬁ—lége-direatly-aﬁd~thea-ealy-?er«the-ameant
aeeded-te—furaish-eueh-neeesaitéesz-—Uaée£~any-asségnment-ef;—ef-e?ée?
£ef—wagea—er-ealary—te-be-earneé3-a—sum~ne%-ta-exeeed-§9-§ey—eentaﬁ—af
the-assignerls-wages-ea—sala?yg-and-na@-te—exeeeé-aé-ﬁer-eentum-cf-the
assigneala-wages-e?-salayyg-upen-%he—shewing-that-sueh-aages»er-salary
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Labor Code § 300
ape-neeegsary-fer-the-suppert-of-hin-methors-fathery-speuses-chiltdren
eu-piher-pembe re-of-his-family -reeiding-in-this-Lénte-and-gupporssd
in-whele-or-in-pars-by-hig-labers-shell-be-eelleebible-£frem-the-as-
sigperla-cmpleyer-at-she-tima-eof-each-payment-ef-eguch-wages-er-saierys

(4) The employer shaii-be is entitled to rely upon the statements
of fact in the written statement provided for in subdivisiems-{d}-ard

{e}-hereef paragraphs (4) and (5) of subdivision (b) , without the nec-

eggity of inquiring into the.truth thereof, and the employer shall in-
cur no liability whatsoever by reason of any payments made by him to
an assignee under any assignment sr-erders in reliance upon the facts
so stated.

{e) An assignment of wages to be earned is revocable at any time

by the maker thereof. Any power of attorney to assign or collect wages

or salary is revocable at any time by the maker thereof. No revocation

of such an assignment or power of attorney is effective as to the em-

ployer until he receives written notice of revocation fram the maker.

Lfl No assignment of er-srdew-fer wages er--salary , earned or to
be earned , shall-be is valid under any circumstances g if thé wages or
salary earned or to be earned are paid under a plan for payment at a
central place or places established under the provisions of Sectien
20ka ef-ihig-eede .

ﬁgl This section shai: does not apply to deductions which the em-
ployer may be requested by the employee to make for the payment of 1life,
retirement, disability or unemployment insurance premiums, for the

payment of taxes owing from the employee, for contribution to funds,
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Iabor Code:§ 3CO
plans or systems providing for death, retirement, disability, unem-
ployment, or other benefits, for the payment for goods or services
furnished by the empioyer to the employee or his family at the re-
quest of the employee, or for charitable, educational, patriotic or

similar purposes.

Comment. Section 300 is amended to make the section consistent with
the Earnings Protection Iaw (Code Civ. Proc. §§ 723.10 et seq.).

Subdivision {(a). Subdivision (a) simply makes clear that the shortened

phrase "assigonment of wages" continues prior law as to the kind of ingtru-
ment dealt with in this section.

Subdivision {b}. Paragraphs (1) through (6} of subdivision (b) con~-

timue without substantive change provisions formerly contained in Section
300. Paragraph (7) of subdivision (b) continues without substantive change
a provision formerly contained in Section 300 except that the former refer-
ence to the attachment or levy on execution agalnst wages or salary 1s re~
placed by & reference to an earnings withholding order to conform to the
procedure provided by the Earnings Protection Law.

Subdivision (e}. SBubdivision (c) clarifies the relationship between

a valid prior wage assigmment and a subseguently served earnings withholding
order. Where a wage assigmment is in effect and an earnings withholding
order is served, the employer shall not withhold pursuant to the order
until after the end of the pay period during which the order was served.
Thus the wage assigmment Is in effect given an exclusive preference for that
pay period and the debtor is given an opportunity to put his affairs in

order. Such action may include revoking the wage assigmment as to anesrned
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Iabor Code § 300
wages pursuant to subdivision (e). Even where the debtor revokes the wage
assignment prior to the end of the pay periocd (but after receipt of an
earnings withholding order), the operation of the order is suspended until
after the current pay period. Hence, the debtor is afforded an opportunity
to retain his unearned wages for the current pay period only. after such
moratorium, the earnings witkbholding order has a priority over the assignment
if the latter remains in effect. The unlimited preference formerly given ¢ an
assignment of unearned wages or salary is not continued because this preference
would permit a judgment debtor to give preference to one creditor and to defeat
the claims of other creditors who seek to collect on their judgments under the

Farnings Protection law.

Subdivision {d). Subdivision (d) continues without substantive change

a provision formerly found in Sectlon 300.

Subdivision {e). The first sentence of subdivision (e) which makes an

assignment of unearned wages or salary revocable at any time by the maker
thereof, replaces the former provision of Section 300 which invalidated an
assignment of wages or salary unless such wages were earned or the assignment
was Tor necessities or for support. This provision also restricted the amount
of unearned wages or salary thet could be assigned. Although there are no
limits on the amount of wages or salary that now can be assigned, subdivision (e}
will permit the person making the assignment of wages or salary to be earned

to revoke the assignment at any time. Thus, where an assignment becomes too

-132-



labor Code § 300

onerous, especially after service of an earnings withholding order, such
assignment may be revoked. The delayed preference given the earnings
withholding order under subdivision (c) will generally require persons having
judgments, including support orders, to use the procedure provided in the
Earnings Protection law--rather than Section 300--to enforce their judgments,
but it avoids conflict between wage assignments and orders lssued pursuant

to the Earnings Protection law.

Subdivisions (f) and (g). Subdivisions {f) and (g) continue without

substantive change provisions formerly contained in Section 300. {ther
statutes may authorize deductions from employees' wages or salary without
compliance with this section. E.g., Govt. Code 8§ 1158, 12k20, 13922, 20135.
It should be noted that the inapplicability of Section 300 to the deductions
referred to in subdivision (g) means not only that compliance with the
formalities provided in Section 300 is not required but also that Section

300 provides no special preferences for such deductions.
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COPERATIVE DATE

Sec. .%. This act becomes operative on July 1, 1973, but the
Department of Industfial Relations and the Judicial Council may,
prior to that date, do whatever is necessary so that this act may
go into effect on July 1, 1973. The Department of Industrial Relations
shall publish the earmings withholding tables and informational pamph-
lets referred to in Section 723.128 before July 1, 1973. The Judicial
Council shall prescribe by rule the necessary forms a8 required by

Section 723,120 before July 1, 1973.
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